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In the Court of Appeals of the District of Columbia. 


No. 2531. 

United States of America ex Re 1. Alpheus H. Brown, 

Appellant, 

vs. 

Walter L. Fisher, Sec’y, &c. 


a Supreme Court of the District of Columbia. 

At Law. No. 55422. 

United States of America ex Rel. Alpheus H. Brown, 

Petitioner, 

vs. 

Walter L. Fisher, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Petition for Writ of Mandamus. 

Filed January 18, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55422. 

United States of America ex Rel. Alpheus H. Brown 

vs. 

Walter L. Fisher, Secretary of the Interior. 

The petition of Alpheus H. Brown respectfully states to the Court: 

1. That he is of lawful age, a member of the Osage Tribe of In¬ 
dians, and a member of Osage Tribal Council and files this petition 
in his own right, 

2. That the defendant Walter L. Fisher is Secretary of the De¬ 
partment of the Interior, a citizen of the United States' temporarilv 
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residing in the District of Columbia and is sued as an officer of the 
Government of the United States. 

3. That Section 9 of the Act of Congress Approved June 28, 
1906, provides as follows: 

‘‘That there shall be a biennial election of officers for the Osage 
tribe as follows: A principal chief, an assistant principal chief, and 
eight members of the Osage tribal council, to succeed the officers 
elected in the year 1906. said officers to be elected at a general elec¬ 
tion to be held in the town of Pawhuska, Oklahoma Territory, on 
the first. Monday in June; and the first election for said 

2 officers shall be held on the first Mondav in June nineteen 
hundred and eight, in the manner to l)e prescribed by the 

Commissioner of Indian Affairs, and said officers shall be elected 
for a period of two years, commencing on the first day of July fol¬ 
lowing said election, and in case of vacancy in the office of Prin¬ 
cipal Chief, by death, resignation or otherwise, the assistant prin¬ 
cipal chief shall succeed to said office, and all vacancies in the Osage 
tribal council shall be filled in a manner to be prescribed by the 
Osage tribal council, and the Secretary of the Interior is hereby 
authorized to remove from the council anv member or members 
thereof for good cause, to be bv him determined.” (34 Stat. L. 
545.) 

4. That in pursuance of said act on the first Monday in June, 
1912, a biennial tribal election was duly held at which Bacon Rind, 
a member of said Osage tribe of Indians, and eligible to the office 
of Principal Chief, was duly elected Principal Chief of the said Osage 
tribe of Indians for a term of two years beginning July 1, 1912; that 
at the same time Ilenry Red Eagle, who had theretofore been As¬ 
sistant Principal Chief and who was eligible to that office was duly 
elected Assistant Principal Chief for a term of two years beginning 
July 1, 1912; that at the same time the eight members of the Osage 
tribal council provided for in said statute were also elected as fol¬ 
lows: Henry Ivohpay, Me-ke-wah-ti-kah, the petitioner Alpheus H. 

Brown by the name A. II. Brown, Peh-tsa-moie, E-stali-ogre- 

3 she, W. S. Mathews, Oscar A. Ririe and Thomas West, all 
of whom were eligible and were duly elected members of the 

Osage tribal council for a term of two years beginning July 1, 
1912; that all of said officers accepted the said offices to which they 
were severally elected and upon the first day of July, 1912, the 
said persons and each of them duly qualified and entered upon the 
discharge of their duties as such officers and from thence hitherto 
became and were and are now entitled to said offices and the emolu¬ 
ments thereof and are entitled to be carried upon the records of the 
Department of the Interior as such officers and to recognition by the 
respondent as Secretary of the Interior as such officers; that none 
of said persons have since died, resigned or become disqualified; 
and that each of said persons have faithfully performed the duties 
of his office for the best interests’ of the Osage Indians. 

5. That prior to July 1, 1912, the respondent Walter L. Fisher, 
Secretary of the Interior, informed the said Bacon Rind and the 
said Henry Red Eagle that they would not be recognized by the 
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said Respondent as Principal Chief and Assistant Principal Chief, 
respectively; that after the said Bacon Rind and Henry Red Eagle 
qualified and entered upon the discharge of the duties of their 
respective offices the Respondent passed an order attempting to 
remove the said Bacon Rind and Henry Red Eagle from their 
offices; that no notice and no opportunity to be heard was given 
to the said Bacon Rind and the said Henry Red Eagle. It is 
averred that the Respondent was without authority to remove 
4 said persons from their respective offices and that such at¬ 
tempted removal was wholly void and inoperative, neverthe¬ 
less the said Respondent placed an order of removal against the 
said persons and the said order stands against the said persons in 
the office of the Respondent. 

Petitioner further avers that the Principal Chief and Assistant 
Principal Chief are not now, nor have they been members of the 
Osage Tribal Council. 

6. That, to wit, in July, 1912, the Respondent without notice 
and without opportunity to he heard wrongfully and unlawfully 
passed an order removing or attempting to remove Thomas West 
as a member of the Osage tribal council, which action on the part 
of the Respondent was beyond the power conferred upon him by 
law. 

7. That the Respondent January 2. 1913, without any notice to 
any of the members of the Osage tribal council and without anv 
opportunity to be heard wrongfully and unlawfully passed the fol¬ 
lowing order: 

“In Section 9 of the Act of Congress approved June 28, 1906, 
providing for the creation of the Osage Tribal Council it is provided 
that ‘The Secretary of the Interior is hereby authorized to remove 
from the Council any member or members thereof for good cause 
to be by him determined.’ 

“By virtue of the authority thus vested in me I have determined 
that good cause exists for the removal of each and every member 
of said Council and Harry Kohpav, Me-ke-wah-ti-an-kah, A. H. 

Brown, Peh-tsa-moie. E-stah-ogre-she, W. S. Mathews, and 
5 Oscar A. Ririe are each hereby removed from membership 
in the Osage Tribal Council. 

“It is not necessary that I should assign the reasons for this 
action, but in order that these reasons may be known by all of the 
members of the Osage Tribe and by all others interested I state as 
the reason for my action that the Osage Tribal Council as con¬ 
stituted prior to this order has shown by the things it has done and 
the things it has failed to do that it has been controlled by influ¬ 
ences hostile to the best interests of the tribe and the said Council 
and each member thereof has proven recreant to the duty owed to 
the tribe by the said Council and its members. It has permitted 
outsiders (some of whom have financial interest in the matters in¬ 
volved) to influence its policies and its actions contrary to the in¬ 
terests of the tribe and in matters of the greatest importance to the 
tribe. It has refused to follow the express wishes of the majority 
of the adult male members of the tribe that the bids made on the 
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11th day of November, 1912, for leases on the oil and gas deposits 
belonging to the tribe be accepted and that leases be executed 
thereon. It has persisted in attempting to have these deposits leased 
on terms and in a manner definitely disapproved by the Secretary 
of the Interior, whose action in this matter has been sustained by 
the President of the United States after a hearing given to parties 
interested in securing such leases. Jt has failed to take any step 
to fill the vacancy in the office of Principal Chief caused by the 
removal of Bacon Rind, or the vacancy in the office of Assistant 
Chief caused by the removal of Henry Redeagle, or the 

6 vacancy in the membership of the Tribal Council caused by 
the removal of Thomas West. It has even failed to provide 

any method of filling vacancies in the Tribal Council and this fail¬ 
ure compels me to take the necessary steps for this purpose. 

WALTER L. FISHER, Secretary " 

Petitioner avers that the Respondent without first giving notice 
to the persons therein named and giving them a reasonable time 
in which to be heard in their defense was without authority to re¬ 
move the members of the Osage tribal council and the said order is 
in violation of the rights of the said members of the said council 
secured by the Constitution and laws of the United States, in that 
said action was taken without due process of law. 

8. That the Respondent wrongfully and without authority of 
law has authorized and directed an election to take place to fill 
alleged vacancies in the office of Principal Chief, Assistant Principal 
Chief and eight members of the Osage tribal council, the said elec¬ 
tion to take place January 22, 1918, a copy of the proclamation for 
the said election published January 9, 1918, in “The Pawhuska 
Capital” a newspaper published at Pawhuska, Oklahoma, is annexed 
hereto marked “Exhibit A” and is hereby made part hereof; that 
said proclamation and election were wrongfully authorized and 
directed by the Respondent and the same are without warrant or 
authority of law. 

7 9. That the Respondent in the said order of January 2, 
1918, in which it is attempted to remove this Petitioner and 

as one of the reasons or excuses therefor, referring to said council 
says: “It has failed to take any step to fill the vacancy in the office 
of Principal Chief caused by the removal of Bacon Rind, or the 
vacancy in the office of Assistant Principal Chief caused by the re¬ 
moval of Henry Redeagle, or the vacancy in the membership of 
the Tribal Council caused hv the removal of Thomas West. It has 
failed to provide any method of filling vacancies in tne Tribal Coun¬ 
cil and this failure compels ine to take the necessarv steps for this 
purpose. 

WALTER L. FISHER, Secretary.” 

Your Petitioner avers that there was not on said date and there 
is not now any vacancy in any of the offices referred to and that 
the members of the said Osage tribal council were and are without 
power or authority of law to fill the places referred to in said order 
of Respondent because vacancies did not and do not exist therein. 
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10. That in June, 191*2, your Petitioner was duly elected a mem¬ 
ber of the Osage tribal council for the term of two years beginning 
July 1, 1912, and that he is now of right a member of said council; 
that the acts of the Respondent hereinbefore referred to are wholly 
without warrant of law and the several orders hereinbefore referred 
to and particularly the said order of January 2, 1913, are in 

8 contravention of the rights and privileges of this Petitioner 
and each of the officers therein named and such an order 

against him and them on the records of the Department of the In¬ 
terior will cause him and them irreparable damage; that the said 
office to which this petitioner was elected and to which said other 
officers were elected and from which the Respondent has ordered 
his and their removal is and are valuable in that each of said offices 
carries with it a salary and honor and prestige; that the Petitioner 
and said other officers have not been guilty of any misfeasance or 
malfeasance in said offices and the causes assigned for the removal 
of Petitioner and other members of the Osage Tribal Council in the 
said order of January 2, 1913, did not on that date and do not in 
fact exist, and the Petitioner and the other members of the Osage 
Tribal Council have demeaned themselves properly and faithfully 
discharged their official duties. 

Your petitioner further states that he and said other officers have 
made demand upon the Respondent as Secretary of the Interior 
that he revoke said order and strike it from the records and strike 
out and remove his and their names from the said arbitrary and 
illegal order passed by said Respondent on the 2nd day of January, 
1913, and to restore the name of your Petitioner and the names of 
said other officers on the records of the Department of Interior as 
members of the Osage Tribal Council and to recognize your Peti¬ 
tioner and said other officers as members of said Osage Tribal Coun¬ 
cil ; that the said Respondent did as Secretary of the Interior 

9 on the 15th day of January, 1913, refuse to revoke said order 
to strike your Petitioner’s name and the names of said other 

officers therefrom and refused to recognize your Petitioner and said 
other officers as members of the Osage Tribal Council and to restore 
your Petitioner’s name and the names of said other officers on the 
records of the Department of Interior as members of said Osage 
Tribal Council. 

Wherefore inasmuch as the Honorable Walter L. Fisher, Secre¬ 
tary of the Interior, has refused to revoke said order and to strike 
the name of your Petitioner and the names of said other officers 
from said order of January 2, 1913, and to restore his and their 
names on the records of the Department of the Interior as members 
of the Osage Tribal Council and refused to recognize your Petitioner 
and said other officers as members of said Council and as the law 
provides no other adequate remedy in the premises whereby your 
Petitioner and said other officers in his and their lawful rights 
whereof he and they are unjustly and arbitrarily deprived, your 
Petitioner prays: 

1. That a Writ of Mandamus may be issued and directed to the 
Honorable Walter L. Fisher, Secretary of the Interior commanding 
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him to revoke said order and to strike the same from the records 
of his office and that he cause to be stricken from said order the 
name of your Petitioner and said other officers and to restore your 
Petitioner’s name and the names of said other officers on the records 
of the Department of the Interior as members of the Osage Tribal 
Council and commanding the said Respondent to recognize 
10 your Petitioner and said other officers as members of said 
Council with all the rights and privileges thereunto apper¬ 
taining; and also commanding Respondent to revoke the said order 
for election. 

2. That he and they mav have such other and further relief as 
to the Court may seem proper and the nature of your Petitioner’s 
case mav require. 

ALPHEUS II. BROWN. 

Petitioner. 

ANDREW WILSON, 

Attorney for Petitioner. 

Alpheus H. Brown being first duly sworn deposes and says that 
he has read the foregoing petitioner by him subscribed and knows 
the contents thereof; that the statements therein made of his own 
knowledge are true and those made upon information and belief 
he believes to be true. 

ALPHEUS IL. BROWN. 

Subscribed and sworn to before me this 17th dav of January, 
1913. 

[seal.] CLARA D. INGRAM, 

Notary Public, D. C. 


Exhibit A. 

Filed January 18, 1913. 

******* 

Osage If lection Proclamation. 




Pawhuska, Okla, January 7, 1913. 

The act of Congress approved June 28, 1906, known as 
11 “Osage Allotment Act'* Provides in part as follows: 

‘‘Sec. 9. That there shall be a biennial election of officers 
for the Osage tribe as follows: A principal chief, an assistant prin¬ 
cipal chief, and eight members of the Osage Tribal Council, to suc¬ 
ceed the officers elected in the year nineteen hundred and six, said 
officers to he elected at a general election to be held in the town of 
Pawhuska, Oklahoma Territory, on the first Monday in June and 
the first election for said officers shall be held on the first Monday 
in June, nineteen hundred and eight, in the manner to be prescribed 
by the Commissioner of Indian Affairs, and said officers shall be 
elected for a period of 2 years, commencing on the first day of July 
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following said election, and in case of vacancy in the office of prin¬ 
cipal chief by death, resignation, or otherwise the assistant principal 
chief shall succeed to the said office, and all vacancies in the Osage 
Tribal Council shall be tilled in a manner to be prescribed by the 
Osage tribal council, and the Secretary of the Interior is hereby 
authorized to remove from the council any member or members 
thereof for good cause, to be by him determined.’’ 

In view of the foregoing and in compliance with the following 
letter, approved January 3, 1913, by the Honorable Secretary of 
the Interior, to-wit: 


Department of the Interior, 

Office of Indian Affairs, 
Washington, D. C., January 3, 1913. 

12 Mr. James A. Carroll, Supt. Osage Indian School. 

Sir: The members of the Osage Tribal Council having been 
removed by the Secretary of the Interior under authority of the 
act approved June 28, 1906, entitled “An act for the division 
of the lands and funds of the Osage Indians in Oklahoma Terri¬ 
tory, and for other purposes,” and a new election of members of the 
Osage Tribal Council ordered, you are herebe directed to call an 
election of the Osage tribe to be held in the city of Pawhuska, for 
the purpose of filling, for the unexpired term ending June 30, 1914, 
the offices of Principal Chief, assistant Principal Chief and eight 
other members of the Osage Tribal Council. You are directed to 
hold said election on the 22 day of January, 1913, between the 
hours of 6 A. M. and 6 P. M., in the room set apart in the Osage 
Agency Building for the sessions of the Osage Tribal Council.” 
Respectfully, 

F. IT ABBOTT, 

Acting Commissioner. 

Approved 1-3-13. 

SAMUEL ADAMS, 

lsf Sec’y. 

I, James A. Carroll, Superintendent of the Osage Indian School, 
hereby proclaim an election to be held in Pawhuska, Osage County 
Oklahoma, in the room set apart in the Osage Agency building for 
the sessions of the Osage Tribal Council, on Wednesday, January 
22, 1913. 

The polls to be open from 6 o’clock a. m. until 6 p. m. of 

13 that day for the election of tribal officials provided for in 
the Act of Congress above referred to, to-wit: A principal 

chief, an assistant principal chief, and eight members of the Osage 
tribal council. 

For conducting the said election I hereby appoint the follow¬ 
ing board: 

Wiley G. Haines, Chief of Osage Police; Fred Lookout, Judge; 
George Pettit, Judge; Jno. A. Gardner, Constable; William Pryor, 
Clerk; Eves Tall Chief, Clerk, Supervisors. 
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All enrolled members of the Osage tribe of Indians in Oklahoma, 
of the age of 21 years and over will be entitled to participate in this 
election. No person shall be permitted to vote in this election by 
proxy. 

The names of persons certified by the proper officers of regularly 
held conventions will be placed on the printed tickets if certified to 
Superintendent James A. Carroll, prior to January 21, 1913, but 
qualified electors may vote for whom they please on election day 
and their votes will be properly counted, provided, of course, that 
the persons voted for are enrolled male members of the Osage 
tribe, 21 years old or over. 

Remember that the voting must be done in one day, Wednesday, 
January 22, 1913, between the hours of 6 a. m. and 6 p. m. 

Done at Pawhuska, Oklahoma, this seventh day of January, 
1913. 


JAMES A. CARROLL, 
Superintendent Osage Indian School. 


14 Rule to Show Cause. 

Filed January 18, 1913. 

* * * * * * * 

Upon consideration of the petition for Writ of Mandamus filed 
herein on the 18th day of January, 1913, it is by the Court this 
18th day of January, 1913, Ordered that the Respondent, Walter 
L. Fisher, Secretary of the Interior, show cause on or before the 
21st day of January, 1913, at 12 o’clock m. why the Writ of Man¬ 
damus should not issue as prayed. 

Provided a copy of the petition and of this rule be served upon 
the said Walter L. Fisher, Secretary of the Interior, on the 18th 
day of January, 1913. 

WRIGHT, Justice. 


Marshal's Return. 

Served copy of within rule to show cause together with copy of 
petition on Walter L. Fisher, Secretarv of Interior, personally 
Jan. 18, 1913. 

AULICK PALMER, Marshal. 

C. R. S. 


Respondent's Return. 

Filed January 21, 1913. 

******* 

15 Comes now Walter L. Fisher, Secretary of the Interior, 

and in answer to the rule to show cause in the above-entitled 
action, says: 
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That it is true that Alpheus H. Brown, who files the petition 
herein in his own right, was elected a member of the Council of 
the Osage tribe of Indians as set forth in the petition, but denies 
that he, the said relator, or the other persons in paragraph 7 of 
the petition described, have faithfully performed the duties thereof 
for the best interests of the Osage Indians, or at all, or that he, 
the relator, or the said other members of said Council have de¬ 
meaned themselves properly or have faithfully discharged their 
duties, as alleged in paragraph 10 of said petition. On the contrary, 
he avers the facts to be that said relator, as well as the other per¬ 
sons elected to said Council and removed by respondent on Janu¬ 
ary 3, 1913, as averred in the petition, were and have been guilty 
of nonfeasance and malfeasance in the discharge of their duties as 
members of said Council; and particularly in regard to certain oil 
and gas mining leases, improperly and wrongfully secured by a 
certain corporation known as the “Uncle Sam Oil Company” and 
by certain individuals, which said leases were executed by the re¬ 
lator, then Principal Chief of said Osage Nation, on May 26, 1912, 
and were disapproved by the First Assistant Secretary of the In¬ 
terior on June 14, 1912, after the same had been referred to him for 
action under the requirements of the terms of the law and 

16 of the lease, which said action, on appeal to the President 
of the United States, was approved by him on December 

16, 1912; that the action of said Council in and appertaining to 
said leases was such that a special investigation was ordered to be 
made; that the result of said investigation disclosed matters of such 
a character as to satisfy respondent that relator, as well as the other 
members of said Osage Council so removed by him, were improper 
persons to be or remain members of said Council, and to refer said 
report and the documents accompanying it to the Attorney-Gen¬ 
eral of the United States for action; that the Attorney-General has 
placed the said matter in the hands of the United States Attorney 
for the district having jurisdiction over the parties, including the 
relator, and that the conduct of said parties in this behalf is now 
under investigation by him, for determination as to whether the 
same should be submitted to the grand jury in and for said district; 
wherefore he deems it inconsistent with the public interests at this 
time to aver in detail the facts on which he determined that cause 
existed for the removal of relator and the said other members of said 
Council. He, however, avers that pursuant to the authority in 
him vested by the provisions of section 9 of the act of June 28, 
1906 (34 Stat., 539), he, respondent, on, to wit, the third day of 
January, 1913, determined that just and good cause existed for the 
removal of relator and the other members named in his order, from 
membership in said tribal council and did then and there rightly 
and lawfully remove him, the said relator, and them, the 

17 members mentioned in paragraph 7 of the petition, as mem¬ 
bers of said Council; a copy of respondent’s order in that 

behalf is set out in paragraph 7 of relator’s petition herein; that 
thereafter, and to wit, on January 16, 1913, the President of the 
United States, on appeal in that behalf, taken by the members of 
2—2531a 
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said Council, and after hearing accorded them, approved the action 
taken by respondent. 

He further avers that the subject-matter of this suit is now pend¬ 
ing before a committee of Congress on the petition of said mem¬ 
bers of said Council. 

Respondent respectfully suggests that Congress has plenary power 
and control over the Indian tribes and their property, and has con¬ 
ferred upon the Secretary of the Interior full and exclusive power 
to remove any member or members of the Osage tribal council 
for any good cause by him to be determined, and that his action 
in so doing is not subject to review or control by any court of law or 
equity. 

Wherefore, having fully answered the rule herein issued and the 
averments of the petition herein filed, he prays that the rule be dis¬ 
charged, that the petition be dismissed, and that he go hence with¬ 
out day and with his reasonable costs. 

WALTER L. FISHER, 
Secretary of the Interior. 

CHARLES W. COBB, 

Assistant A ttorne y-General; 

C. EDWARD WRIGHT, 

Assistant Attorney, 

For the Respondent. 

.s? '' 

18 City of Washington, 

District of Columbia, ss: 

Walter L. Fisher, being first duly sworn, says that he has read 
over the foregoing answer by him subscribed and knows the con¬ 
tents thereof; that the matters and things therein set forth he is in¬ 
formed are true and believes them to be true. 

WALTER L. FISHER, 
Secretary of the Interior. 

Subscribed and sworn to this 21st day of January, 1913. 

Before me: 

[seal.] W. BERTRAND ACKER, 

Notary Public in & for D. C. 


Demurrer. 

Filed January 21, 1913. 




The petitioner says that the answer filed in the above entitled 
cause is bad in substance: 

ANDREW WILSON, 
Attorney for Petitioner. 

Note. —Among the matters of law to be argued on demurrer 
is that the answer sets forth no sufficient reason for the 
19 issuance of the said order of January 2, 1913, removing 
petitioner and others from the Osage tribal Council and 

3—2531a 



ALPHEUS H. BROWN VS. WALTER L. FISHER, SEC'Y, &C. 


11 


striking his and their names from the records of the Department of 
the Interior as members of said Council and refusing to recognize 
petitioner as a member of the Osage tribal Council, and no sufficient 
cause for issuing the said order for election January 22, 1913. 


Supreme Court of the District of Columbia. 

Tuesday, January 21$f, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 

******* 

Upon consideration of the demurrer herein filed, to the answer 
of respondent, after argument thereon and submission to the court., 
by attorneys of record for the respective parties, it is ordered that 
said demurrer be and the same is hereby overruled. 

Friday, January 31 st, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 

******* 

Comes now the plaintiff by his attorney of record and 
20 elects to stand upon his demurrer filed herein to defendant s 
answer and overruled on the 21st of January. 11 hereupon, 
it is considered that the Rule to Show Cause issued herein be and 
hereby is discharged and the petition dismissed, and that the de¬ 
fendant recover of the plaintiff, his costs herein to be taxed by the 

clerk and have execution thereof. 

From the foregoing judgment, the plaintiff by his attorney, 
in open court, notes an appeal to the Court of Appeals, whereupon 
the penalty of a bond for costs is hereby fixed in the sum of One 
Hundred Dollars, with leave to deposit the sum of Fifty Dollars, in 

lieu thereof. 

Memorandum. 

February 4, 1913.—$50 deposited in lieu of bond on appeal. 


Assignment of Errors. 

Filed February 6, 1913. 

* * * * * * * 

Now comes the Relator Alpheus H. Brown by his attorney and 

says that the Court erred as follows: _ _ i—,. i a 

1 In holding that the Respondent Walter L. Fisher, Secretary 
of the Interior, had authority of law to remove the Relator Alpheus 
H. Brown and other elected officers of the Osage tribe of 
21 Indians without giving notice to said Relator and other 
officers prior to such removal. 
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2. In holding that the Respondent Walter L. Fisher, Secretary 
of the Interior, had authority of law to remove the Relator Alpheus 
H. Brown and other elected officers of the Osage tribe of Indians 
without giving said Relator and other officers an opportunity to be 
heard in their defense prior to such removal. 

3. In holding that the answer and return of the Respondent 
Walter L. Fisher, Secretary of the Interior, was a sufficient return 
to the rule to show cause. 

4. In holding that the Respondent Walter L. Fisher, Secretary of 
the Interior, had authority of law by the arbitrary act of said Re¬ 
spondent set out in the petition and admitted in the answer to 
remove the Relator and other elected officers of the Osage tribe of 
Indians. 

5. In overruling the demurrer of the Relator Alpheus TI. Brown 
to the answer and return of the Respondent Walter L. Fisher, Secre¬ 
tary of the Interior, to the rule to show cause; in discharging said 
rule: and dismissing the petition of the Relator. 

ANDREW WILSON, 
Attorney for Alpheus ff. Brovm, Relator. 

Sendee accepted this Sixth day of February, 1913. 

0. EDWARD WRIGHT, 

Atfy for Resp’t. 


22 Designation of Record. 

— • n 

Filed February 8, 1913. 

******* 

The Clerk of the Court will please prepare a transcript of the 
record in the above-entitled cause for appeal to the Court of Appeals 
of the District of Columbia, said transcript to contain the following: 

(1.) The petition for writ of mandamus and exhibit thereto. 

(2.) The rule to show cause. 

(3.) The answer to the petition and return to the rule to show 
cause. 

(4.) The demurrer of the Relator to the answer and return. 

(5.) The order overruling the demurrer and discharging the 
rule. 

(6.) The judgment of the Court dismissing the petition, ex¬ 
ception of Relator to the overruling of the demurrer and judgment 
of the Court. 

(7.) Note of appeal. 

(8.) Memorandum showing deposit of Fifty Dollars in registry 
of Court in lieu of bond on appeal. 

(9.) Assignment of Error-. 

(10.) This designation of record on appeal. 

ANDREW WILSON, 

Attorney for the Relator . 

0. K. 

C. E. WEIGHT. 
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^ Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of (lie Supreme Court of the District of 

oo rr.’ , . y certif y ll' e foregoing pages numbered from 1 to 

ZZ ’ b ?! 1 ' inclusive, to he a tme and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, m cause No. 55,422 at law. wherein United 

w u °r f 4ir , ? r,oa > ex «!• Alpheus H. Brown is Petitioner and 
" alter L. Fisher, Secretary of the Interior, is Respondent, as the 
same remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 27th day of February, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court, No. 
1 mted States of America ex rel. Alpheus H. Brown, ap- 
pellant, vs. Walter L Fisher, Sec’v, <fec. Court of Appeals, District 
of Columbia. Filed Mar. 10, 1913. Henry W. Hodges, clerk. 
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Statement of the Case. 

The Relator Alpheus H. Brown, the appellant here, filed 
his petition in the Supreme Court of the District of Co¬ 
lumbia and prayed that a writ of mandamus be issued to 
Walter L. Fisher, Secretary of the Interior, commanding 
him as such Secretary of the Interior to revoke the order re¬ 
ferred to in the petition as dated January 2 , 1913 , but stated 
in the return to the rule to be dated January 3 , I9 I 3> by 
which order the said Secretary of the Interior without no- 
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tice and without any opportunity to be heard passed an 
order in the following terms: 

“In Section 9 of the Act of Congress approved June 28 , 
1906 , providing for the creation of the Osage Tribal Council, 
it is provided that ‘The Secretary of the Interior is hereby 
authorized to remove from the Council any member or mem¬ 
bers thereof for good cause to be by him determined.’ 

“By virtue of the authority thus vested in me I have de¬ 
termined that good cause exists for the removal of each and 
every member of said Council and Harry Kohpay, Me-ke- 
wah-ti-an-kah, A. H. Brown, Peh-tsa-moie, E-stah-ogre-she, 
\V. S. Mathews, and Oscar A. Ririe are each hereby remov¬ 
ed from membership in the Osage Tribal Council. 

“It is not necessarv that I should assign the reasons for 
this action, but in order that these reasons may be known 
by all of the members of the Osage Tribe and by all inter¬ 
ested, I state as the reason for my action that the Osage 
Tribal Council as constituted prior to this order has shown 
by the things it has done and things it has failed to do that it 
has been controlled by influences hostile to the best interests 
of the tribe and the said Council and each member thereof 
has proven recreant to the duty owed to the tribe by the 
said Council and its members. It has permitted outsiders 
(some of whom have financial interest in the matters in¬ 
volved) to influence its policies and its actions contrary to 
the interests of the tribe and in matters of the greatest im¬ 
portance to the tribe. It has refused to follow the express 
wishes of the majority of the adult male members of the 
tribe that the bids made on the nth day of November, 1912 , 
for leases on the oil and gas deposits belonging to the tribe 
be accepted and that leases be executed thereon. It has per¬ 
sisted in attempting to have these deposits leased on terms, 
and in a manner definitely disapproved by the Secretary of 
the Interior, whose action in this matter has been sustained 
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by the President of the United States after a hearing given 
to parties interested in securing such leases. It has failed 
to take any step to fill the vacancy in the office of Principal 
Chief caused by the removal of Bacon Rind, or the vacancy 
in the office of Assistant Chief caused by the removal of 
Henry Red Eagle, or the vacancy in the membership of the 
Tribal Council caused by the removal of Thomas West. It 
has even failed to provide any method of filling vacancies in 
the Tribal Council and this failure compels me to take the 
necessary steps for this purpose. 

Walter L. Fisher, Secretary.'' 

The Relator claimed that this act on the part of the Sec¬ 
retary was unlawful. 

In his petition the Relator alleged that Section 9 of the 
Act of Congress approved June 28 , 1906 , is as follows: 

‘‘That there shall be a biennial election of officers for the 
Osage tribe as follows: A principal chief, an assistant prin¬ 
cipal chief, and eight members of the Osage tribal council, 
to succeed the officers elected in the year 1906 , said officers 
to be elected at a general election to be held in the town of 
Pawhuska, Oklahoma Territory, on the first Monday in 
June; and the first election for said officers shall be held on 
the first Monday in June nineteen hundred and eight, in the 
manner to be prescribed by the Commissioner of Indian Af¬ 
fairs. and said officers shall be elected for a period of two 
years, commencing on the first day of July following said 
election, and in case of vacancy in the office of Principal 
Chief, by death, resignation or otherwise, the assistant prin¬ 
cipal chief shall succeed to said office, and all vacancies in 
the Osage tribal council shall be filled in a manner to be 
prescribed by the Osage tribal council, and the Secretary of 
the Interior is hereby authorized to remove from the council 
any member or members thereof for good cause, to be by 
him determined.” (34 Stat. L., 545 .) 


* 
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It is further alleged that in pursuance of said act on the 
first Monday in June, 1912 , a biennial tribal election was 
duly held at which Bacon Rind, a member of said Osage tribe 
of Indians, and eligible to the office of Principal Chief, was 
duly elected Principal Chief of the said Osage tribe of In¬ 
dians for a term of two years beginning July 1 , 1912 ; that 
at the same time Henry Red Eagle, who had theretofore been 
Assistant Principal Chief and who was eligibile to that office 
was duly elected Assistant Principal Chief for a term of two 
years beginning July 1 , 1912 ; that at the same time the eight 
members of the Osage tribal council provided for in said stat¬ 
ute were also elected as follows: Henry Kohpay, Me-ke-wah- 
ti-kah, the petitioned Alpheus PI. Brown by the name A. H. 
Brown, Peh-tsa-moie, E-stah-ogre-she, W. S. Mathews, 
Oscar A. Ririe and Thomas West, all of whom were eligible 
and were duly elected members of the Osage tribal council 
for a term of two years beginning July 1 , 1912 ; that all of 
said officers accepted the said offices to which they were sev¬ 
erally elected and upon the first day of July, 1912 , the said 
persons and each of them duly qualified and entered upon 
the discharge of their duties as such officers and from thence 
hitherto became and were and are now entitled to said 
offices and the emoluments thereof and are entitled to be 
carried upon the records of the Department of the Interior 
as such officers and to recognition by the respondent as Sec¬ 
retary of the Interior as such officers; that none of said per¬ 
sons have since died, resigned or become disqualified: and 
that each of said persons have faithfully performed the 
duties of his office for the best interests of the Osage In¬ 
dians. 

It is further alleged that prior to July 1 , 1912 , the said 
Fisher had informed Bacon Rind and Henry Red Eagle that 
they would not be recognized as principal chief and assistant 
principal chief, respectively; that said officers qualified and 
entered upon the discharge of their duties, but that the said 
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Fisher passed an order attempting to remove them from their 
offices; that no notice and no opportunity to be heard was 

given to them. 

It is averred that the Respondent was without authority 
to remove said persons from their respective offices and that 
the attempt to remove them was wholly void and inoperative, 
but that the order of removal is on the records of the office 
of the Respondent. 

It is averred that the principal chief and assistant principal 
chief are not now nor have they been members of the Osage 
Tribal Council. 

That thereafter in July, 1912 , the Respondent without no¬ 
tice and without opportunity to be heard wrongfully and 
unlawfully passed an order removing or attempting to re¬ 
move Thomas West as a member of the Osage tribal council, 
which action on the part of the Respondent was beyond the 

power conferred upon him by law. 

The petitioner averred that the Respondent without first 
giving notice to the persons named and giving them a reas¬ 
onable time in which to be heard in their defense was with¬ 
out authority to remove members of the Osage tribal council 
and that said order is in violation of the rights of the said 
members of the said council secured by the Constitution and 
laws of the United States, in that said action was taken with¬ 
out due process of law. 

It is further averred that the Respondent wrongfully and 
without authority of law has authorized and directed an 
election to take place to fill alleged vacancies in the office of 
Principal Chief, Assistant Principal Chief and eight mem¬ 
bers of the Osage tribal council, the said election to take 
place January 22 , 1913 , a copy of the said proclamation is 
filed as an exhibit to the petition. (R. 6 and 7-) 

It is further averred that at the time of the filing of the 
petition there were no vacancies in the office referred to and 
that the members of the said Osage tribal council were and 



are without power or authority of law to fill the places re¬ 
ferred to in said order of Respondent because vacancies did 
not and do not exist therein. 

Petitioner further avers that in June, 1912 , he was duly 
elected a member of the Osage tribal council for the term of 
two years beginning July 1 , 1912 , and that he is now of right 
a member of said council; that the acts of the Respondent 
hereinbefore referred to are wholly without warrant of law 
and the several orders hereinbefore referred to and partic¬ 
ularly the said order of January 2 , 1913 , are in contravention 
of the rights and privileges of this Petitioner and each of the 
officers therein named and such an order against him and 
them on the records of the Department of the Interior will 
cause him and them irreparable damage; that the said office 
to which this petitioner was elected and to which said other 
officers were elected and from which the Respondent has 
ordered his and their removal is and are valuable in that each 
of said offices carries with it a salary and honor and pres¬ 
tige ; that the Petitioner and said other officers have not been 
guilty of any misfeasance or malfeasance in said offices and 
the causes assigned for the removal of Petitioner and other 
members of the Osage Tribal Council in the said order of 
January 2 , 1913 , did not on that date and do not in fact 
exist, and the Petitioner and the other members of theOsage 
Tribal Council have demeaned themselves properly and faith¬ 
fully discharged their official duties. 

It is further averred that petitioner and the said other offi¬ 
cers have made demand upon the Respondent as Secretary 
of the Interior that he revoke said order and strike it from 
the records and strike out and remove his and their names 
from the said arbitrary and illegal order passed by said 
Respondent and to restore the name of your Petitioner and 
the names of said other officers on the records of the De¬ 
partment of Interior as members of the Osage Tribal Coun¬ 
cil and to recognize your Petitioner and said other officers 



7 


as members of said Osage Tribal Council; that the said Re 
spondent as Secretary of the Interior on the 15th day of 
January, 1913, did refuse to revoke said order, did refuse to 
strike your Petitioner’s name and the names of said other 
officers therefrom and refused to recognize your Petitioner 
and said other officers as members of the Osage 1 ribal Coun¬ 
cil and refused to restore your Petitioner’s name and the 
names of said other officers on the records of the Department 
of Interior as members of said Osage Tribal Council. 

P>eing without other adequate remedy a writ of mandamus 
was prayed. 

Upon the filing of said petition a rule to show cause was 
issued January 18, 1913. 

The Respondent on January 21, 1913. filed his return in 
which he admits that said Brown was elected a member of 
the Council of the Osage tribe of Indians as set forth in 
the petition, but denies that the said petitioner or the other 
persons described in paragraph 7 of the petition has per¬ 
formed the duties thereof for the best interests of the Osage 
Indians, or at all; it is denied that they have properly de¬ 
meaned themselves or have faithfully discharged their du¬ 
ties. It is alleged that they were and have been guilty of 
non-feasance and malfeasance in the discharge of their duties 
as members of the said Council; and particularly in regard 
to certain oil and gas mining leases, improperly and wrong¬ 
fully secured by a certain corporation known as the “Uncle 
Saffi Oil Company” and by certain individuals, which said 
leases were executed by the Relator, then Principal Chief 
of said Osage Nation, on May 26, 1912, and were disapprov¬ 
ed by the First Assistant Secretary of the Interior on June 
14, 1912; that the action of said Council in and appertaining 
to said leases was such that a special investigation was or- 




clerecl to be made; that the result of said investigation dis¬ 
closed matters of such a character as to satisfy respondent 
that relator, as well as the other members of said Osage 
Council so removed by him, were improper persons to be or 
remain members of said Council: that the Respondent had 
placed the matter in the hands of the Attorney General of 
the United States and the latter had placed the same in the 
hands of the United States Attorney for the district having 
jurisdiction over the parties, including the relator, for deter¬ 
mination as to whether the same should be submitted to the 
grand jury in and for said district. The Respondent deems 
it inconsistent with public interst to aver in detail the facts 
on which lie determined that cause existed for the removal of 
relator, and the said other members of said Council. He 
avers that pursuant to the authority in him vested by the 
provisions of section 9 of the act of June 28, 1906 (34 Stat., 
539). he determined on the third day of January, 1913. that 
iust and good cause existed for the removal of relator and 
the other members named in his order, from membership in 
said tribal council and did then and there rightly and law¬ 
fully remove the relator and the members mentioned in para¬ 
graph 7 of the petition, as members of said Council: that 
to wit. on January 16, 1913. the President of the United 
States, on appeal in that behalf, taken by the members of 
said Council, and after hearing accorded them, approved the 
action taken by Respondent. 

It is further averred that the subject-matter of this suit 
is now pending before a committee of Congress on the peti¬ 
tion of said members of said Council. 

Respondent suggests that Congress has plenary power and 
control over the Indian tribes and their property, and has 
conferred upon the Secretary of the Interior full and ex¬ 
clusive power to remove any member or members of the 
Osage tribal council for any good cause by him to be deter- 



mined, and that his action in so doing is not subject to review 
or control by any court of law or equity. 

To the return the petitioner filed a demurrer on the same 
day setting out among the matters of law to be argued on 
demurrer that the answer sets forth no sufficient reason or 
the issuance of the said order of January 2, 1913. removing 
petitioner and others from the Osage Tribal Council and 
striking his and their names from the records of the De¬ 
partment of the Interior as members of said Council a. 
refusing to recognize petitioner as a member o tie sage 
Tribal Council, and no sufficient cause for issuing the salt 

order for election January 22, 19 1 3 * 

After argument by counsel the Court overruled the de¬ 
murrer, discharged the rule to show cause and dismissed the 
petition and ordered that the defendant recover of the plain- 
tiff his costs to be taxed by the Clerk. 

From the judgment of the Court petitioner appealed to the 
Court of Appeals. 


FIRST AND SECOND ASSIGNMENTS OF ERROR. 

In a case of this kind power of removal can only be exer¬ 
cised when charges are made against the accused after no¬ 
tice. with a reasonable opportunity to be heard by the offi 

cer or body having power to remove. 

The Indians are entitled to have notice and be heard in 
their defense as well as other residents or citizens of the 

United States. r 

In the case of Choate vs. Trapp. 224 U. S.. 677. it was 

he'd that Indians are not excepted from the protection guar¬ 
anteed by the Federal Constitution, but their rights are se- 
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cured and enforced to the same extent as those of other 
residents or citizens of the United States. 

in the Government s dealings with the Indians statutes 
should be liberally construed. 

Thus May 13, 1912, in Choate vs. Trapp, 224 U. S., 675, 
Mr. Justice Lamar in delivering the opinion of the Court 
said: “The construction, instead of being strict, is liberal, 
doubtful expressions, instead of being resolved in favor of 
the United States, are to be resolved in favor of a weak and 
defenseless people, who are wards of the nation, and de¬ 
pendent wholly upon its protection and good faith. This 
rule of construction has been recognized, without exception, 

for more than a hundred years and has been applied in tax 
cases. 

“For example, in Kansas Indians, 5 Wall., 737, 760, the 
question was w’hether a statute prohibiting levy and sale of 
Indian lands prevented a sale for state taxes. The rule of 
strict construction would have compelled a holding that the 
property was liable. But Mr. Justice Davis, in speaking for 
the court, said that enlarged rules of construction are adopt¬ 
ed in reference to Indian treaties. Fie quoted from Chief 
Justice Marshall, who said that ‘The language used in treat¬ 
ies with the Indians shall never be construed to their preju¬ 
dice, if words be made use of susceptible of a more extending 
meaning.’ ” 

Again, in Jones vs. Meehan, 175 U. S., 1, it^was held that 
“Indian treaties must be construed, not according to the tech¬ 
nical meaning of their w’ords, but in the sense in w'hich they 
w'ould naturally be understood by the Indians.” 

The members of the Osage Council and the other officers 
referred to in the petition were elected by the Osage Indians 
for a definite term and were not appointed by the Secretary 
of the Interior. The right to the offices became vested rights 
and therefore valuable rights. These could not be divested 
except by due process of law’. 
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Mr. Justice Lamar speaking for the Court in the case of 
Turner vs. Fisher, 222 U. S., 204-208, said: 

“When, under the provisions of acts of Congress, and 
after a hearing, the names of relators were duly entered as 
Creek Freedmen by blood on the rolls made and approved by 
the Secretary of the Interior, rights were acquired of which 
the freedmen could not be deprived without that character 
of notice and opportunity to be heard essential to due pro¬ 
cess of law. Garfield vs. Goldsby, 211 U. S., 249. 

“Notice to the attorney for such freedmen, given a few 
hours before the hearing of a motion to strike their names, 
on the ground that their enrollment had been secured by per¬ 
jury, was not such notice as afforded due process.” Roller 
vs. Holly, 176 U. S., 399. 409; Hagar vs. Reclamation Dist. 
hi U. S., 701, 708; Iowa Central Railway Co., vs. Iowa, 
160 U. S., 389, 393; Hovey vs. Elliott, 167 U. S., 409, 414. 

In a case where the Secretary of the Interior claimed in 
making up the rolls of citizenship of the Five Civilized 
Tribes that the determination of such matters was within 
his exclusive judgment and discretion, he struck the names 
of certain persons from the rolls, and without notice and 
hearing struck off the name of one Goldsby. The latter ap¬ 
plied for a writ of mandamus to restore his name to the 
rolls. The writ was issued. The Court of Appeals affirmed 
the judgment, Garfield vs. Goldsby, 30 App. D. C., 177, and 
the case was then taken to the Supreme Court of the United 
States, Garfield vs. Goldsby, 211 U. S., 249. Mr. Justice 
Day in delivering the opinion of the Court said: 

“In our view this case resolves itself into a question of the 
power of the Secretary of the Interior in the premises, as 
conferred by the acts of Congress. We appreciate fully the 
purpose of Congress in numerous acts of legislation to con¬ 
fer authority upon the Secretary of the Interior to adminis¬ 
ter upon the Indian lands, and previous decisions of this 
court have shown its refusal to sanction a judgment inter- 




fering with the Secretary where he acts within the powers 
conferred by law. But, as has been affirmed by this court 
in former decisions, there is no place in our constitutional 
system for the exercise of arbitrary power, and if the Sec¬ 
retary has exceeded the authority conferred upon him by 
law, then there is power in the courts to restore the status 
of the parties aggrieved by such unwarranted action. 

“In the extended discussion which has been had upon 
the meaning and extent of constitution protection against 
action without due process of law, it has always been recog¬ 
nized that one who has acquired rights by an administra¬ 
tive or judicial proceeding cannot be deprived of them with¬ 
out notice and an opportunity to be heard. 

“The right to be heard before property is taken or rights 
or privileges withdrawn, which have been previously legally 
awarded, is of the essence of due process of law. It is un¬ 
necessary to recite the decisions in which this principle has 
been repeatedly recognized. It is enough to say that its 
binding obligation has never been questioned in this court.” 

In the case of Shurtleff vs. United States, 189 U. S., 311, 
314, the Court in its opinion said: 

“In speaking of causes of removal, Mr. Chief Justice Ful¬ 
ler said in that case” (referring to the case of Reagan vs. 
United States, 182 U. S., 419-425) : “ The inquiry is there¬ 
fore whether there were any causes of removal prescribed 
by law, March 1, 1895, or at the time of the removal. If 
there were, then the rule would apply that where causes of 
removal are specified by Constitution or statute, as also 
where the term of office is for a fixed period, notice and 
hearing are essential. If it were not, the appointing power 
could remove at pleasure or for such cause as it deemed suf¬ 
ficient/ ” 

Section 454 of Mechem on Public Officers, is as follows: 




“Where the appointment or election is made for a definite 
term or during good behavior, and the removal is to be for 
cause, it is now clearly established by the great weight of 
authority that the power of removal cannot, except by clear 
statutory authority, be exercised without notice and hearing, 
but that the existence of the cause, for which the power is to 
be exercised, must first be determined after notice has been 
given to the officer of the charges made against him, and he 
has been given an opportunity to be heard in his defense.” 

In the case of State, ex rel. Hitchcock vs. Hewitt, 16 L. 
R. A., 413-417, a number of authorities were carefully re¬ 
viewed sustaining the contention of the appellant hete. 

In the case of State vs. St. Louis, 90 Mo. 19* 6 W est. Rep. 
464. the general rule as to removal of public officers is thus 
stated “Where an officer is apointed during pleasure, or 
where the power of removal is discretionary, the power to re¬ 
move may be exercised without notice or hearing. L>ut where 
the appointment is during good behavior, or where the remov¬ 
al must be for cause, the power of removal can only be ex¬ 
ercised when charges are made against the accused, and after 
notice, with a reasonable opportunity to be heard before the 
officer or body having power to remove. And again, in the 
same opinion, the Court says: “When the removal is not dis- 
cretionarv, but must be for a cause, as is the case here, and 
nothing is said as to the procedure, a specification of the 
charges, notice, and an opportunity to be heard are essential.” 

In the case of Hallgren vs. Campbell, 82 Mich. 255, 9 L. 
R. A., 410, the Court said: “We have not found any case 
where an officer who was appointed for a fixed term (and 
when the power of removal was not expressly declared by 
law to be discretionary) has been held to be removable ex¬ 
cept for cause, and wherever cause must be assigned for the 
removal of the officers he is entitled to notice and a chance 
to defend. Field vs. Com., 32 Pa., 478. 
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Under a statute authorizing the board of police to remove 
any officer or member of the department for cause, the court 
held that such power could not be exercised by the board 
without assigning a cause for such removal, and giving to 
such officer or member an opportunity to be heard thereon. 
I he court granted the mandamus restoring the petitioner to 
office, on the ground that “he w’as improperly removed, no 
hearing having been accorded him.” Ham vs. Boston, 142 
Mass., 90. 

“In a recent case of Denver vs. Darrow, 13 Colo., 460, the 
court held that, where an alderman had been elected for two 
years and had qualified, the board of alderman, which by law 
was made the sole judge of the qualifications of its members, 
could not remove such incumbent from office, upon the 
ground of disqualification, without notice to him, and an 
opportunity afforded him to make defense against such 
charge.” Hitchcock vs. Hewitt, 16 L. R. A., 417. 

“The governor’s power of removal can only be exercised 
upon charges which shall specify the particular acts, or neg¬ 
lect relied on to make out the cause alleged: and the officer 
sought to be removed must have notice of these charges and 
specific allegations, and reasonable notice for a hearing 
thereon, upon which he may produce proofs/’ Idem, quoting 
from Dullam vs. Willson, 53 Mich., 393. 

“Removal for cause, of an officer, must be upon notice to 
him of the charges, and an opportunity must be given to 
him to be heard in his defense. Whether the power of re¬ 
moval may be vested in the governor, or is, in its nature 
executive, or is judicial, so that it cannot be vested in him, 
is not decided.” Biggs vs. McBride, 5 L. R. A., 115. 

“Removal from office, by the governor at discretion and 
without cause are contrary to the policy of the law.” Biggs 
vs. McBride, 5 L. R. A., 117. 

“A person elected, and who has entered upon the discharge 
of his duties, as a school district officer, cannot be deprived 
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of his office upon the ground that he has neglected or refused 
to perform any duty, required of him, without notice, and a 
hearing before some competent officer or tribunal; and, until 
a forfeiture of his rights to the office has been ascertained and 
declared, the county superintendent has no authority to ap¬ 
point another person in his stead.” Jacques vs. Little, 20 
L. R. A., 304. 

“Municipal officers appointed for fixed periods are, in the 
absence of express authority to remove them without cause, 
entitled to hold their offices until the expiration of such per¬ 
iods unless removed therefrom for cause after a fair trial.” 
Hallgren vs. Campbell, 9 L. R. A., 408. 

“Unless an officer be elected and declared to hold during 
pleasure, the power of amotion as well as of disfranchise¬ 
ment ought to be exercised in a just and reasonable manner 
and upon due notice and opportunity to be heard/’ 2 Kent 
Com., p. 298; 9 L. R. A., 409. 

“A statute providing for the removal from office of such 
an officer for inefficiency, incapacity, neglect of duty, or other 
cause; and which makes no provision for giving him notice, 
or for allowing him to be heard in his defense, is contrary to 
the constitutional guaranty which declared that no person 
shall be deprived of life, liberty, or property without due pro¬ 
cess of law/’ State vs. Hamilton, 1 L. R. A. (N. S.), 589* 

“In Williams vs. Bagot, 3 Barn. & C., 785, Mr. Justice 
Bayley said: ‘It is contrary to common justice that a party 
should be concluded unheard.’ ” “Capel vs. Child, 2 Cromp. 
& J., 558, is in the same line. The court said: ‘A party has a 
right to be heard, for the purpose of explaining his con¬ 
duct.’ ” State ex rel. Hitchcock vs. Hewitt, 16 L. R. A., 
416. 

“The Ramshay Case, 18 Q. B., 163, was one in which the 
Lord Chancellor undertook to sumarily remove a judge of a 
county court under a statute authorizing him to make such 
removal for inability or misbehavior. The court, by Lord 
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Campbell, Ch. J., said: 'The Chancellor has authority to re¬ 
move a judge of a county court only on the implied condition, 
prescribed by the principles of eternal justice, that he hears 
the party accused.” State ex rel. Hitchcock vs. Hewitt, 16 
L. R. A., 415. 

"In Biggs vs. McBride, 17 Or., 640, 5 L. R. A., 115, the 
court declined to decide whether such power was judicial or 
executive, but said: Tt is believed under either view and by 
whomsoever the power of removal for cause may be exer¬ 
cised, it must be done on notice to the delinquent of the par¬ 
ticular charges against him, and an opportunity given him to 
be heard in his defense.’ ” 

“Dullam vs. Willson, 53 Mich., 392, 51 Am. Rep., 128, was 
a case where the governor undertook to summarily remove 
without notice one of the trustees of the state institution for 
educating the deaf and dumb, on the ground of official mis¬ 
conduct and habitual neglect of duty, as stated in a paper 
filed with the Secretary of State, and served on such officer 
after such removal. A statute authorized the governor to 
remove certain officers, including the one involved, for ‘offi¬ 
cial disconduct, or habitual or willful neglect of duty.’ The 
Constitution of the State also imposed upon the governor the 
duty of examining into the condition and administration of 
public officers, and authorized him to remove any such offi¬ 
cer for gross neglect of duty, or for corrupt conduct in 
office, or other misfeasance or malfeasance therein. The 
question was whether the governor had legally exercised the 
power of removal. While the court held that the power of 
determining whether any of the specified causes of removal 
existed or not was judicial in its nature, still such power 
properly belonged to and might be exercised by the gover¬ 
nor because expressly conferred upon him by the Constitu¬ 
tion : but it was further distinctly held that such power could 
not be properly exercised without notice to the officer to be 
proceeded against, and an opportunity given him to be heard 
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in his defense. The court said: ‘Unless it is the manifest 
intention of the section under consideration that the proceed¬ 
ings should be ex parte, as well as summary, a removal with¬ 
out charges, notice, and an opportunity for defense could 
not be upheld. * * * The officer is entitled to know 

the particular acts and neglect of duty, or corrupt conduct, 
or other acts relied upon as constituting malfeasance or mis 
feasance in office. And he is entitled to a reasonable notice 
and of the place and time when an oportunity will be given 
him for a hearing, and he has a right to produce proof on 
such hearing.’ ” State ex rel. Hitchcock vs. Hewitt, 16 L. R. 


A., 417. 

“In the early case of Page vs. Hardin, 8 B. Mon, 648, 
where the governor of Kentucky undertook to decide that the 
Secretary of State had abandoned his office, the tenure of 
which was good behavior during the term for \\ hich he \\ as 
appointed, and commissioned another person in his place, no 
notice was given to Hardin, the incumbent, previous to the 
action of the governor. Chief Justice Marshall, in deliver¬ 
ing the opinion of the court, said: The secretary being re¬ 
movable for breach of good behavior only, the ascertainment 
of the breach must precede the removal. In other words, 
the officer must be convicted of misbehavior in office, and we 


shall not argue to prove that, in a government of laws, a con¬ 
viction whereby an individual may be deprived of valuable 
rights and interests, and may moreover be seriously affected 
in his good name and standing, implies a charge, and trial 
and judgment with the opportunity of defense and proof.’ 
State ex rel. Hitchcock vs. Hewitt, 16 L. R. A., 416. 

“In Com. vs. Slifer, 25 Pa., 23, 64 Am. Dec., 680, an ad¬ 
jutant-general had been appointed for a specified term, sub¬ 
ject, however, to a statute providing that Whenever in the 
opinion of the governor, the adjutant-general fails and neg¬ 
lects faithfully to perform the duties of his office, the gover- 
appointed another to the office and this action was an 
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application by the first appointee for a mandamus to compel 
payment of his salary. No notice was given to him of any 
claimed neglect of duty prior to the appointment of his suc¬ 
cessor, and the court said: “We are unwilling to believe the 
governor intended without cause to remove an officer ap¬ 
pointed for a term of years, before the term had expired. 
That he possessed the power of removal is conceded, but the 
l>ower is to be exercised upon cause shown. It exists only 
where the officer ‘fails and neglects faithfully to perform the 
duties of his office. It is true that the executive is made the 
judge, and that his opinion or judgment is conclusive as far 
as relates to the question of removal. But that judg¬ 
ment is not to be pronounced without notice, without 
any charge or specification, and without any opportunity 
given to the officer to make his defense. The reputation and 
the right of the incumbent to the office for the term specified 
in his commission are involved, and he has a right to know 
the accusation, and to be heard in his defense.” State ex rel. 
Hitchcock vs. Hewitt, 16 L. R. A., 416. 

It therefore appears that under the circumstances of this 
particular case charges should have been preferred, notice 
given and time of hearing fixed, and oportunity had for the 
appellant to have been heard in his defense prior to the order 
of January 2, 1913. Tt appears inconceivable that the course 
pursued by the Secretary of the Interior in this case is in ac¬ 
cord with the law as laid down in the authorities above cited. 


THIRD, FOURTH AND FIFTH ASSIGNMENTS OF ERROR. 

Tt follows from the foregoing discussion and authorities 
that the answer and return of the respondent was insufficient 
to the rule to show cause and that the writ of mandamus 
should have been granted. 




It is also apparent that the court committed error in hold¬ 
ing that the Secretary of the Interior had authority of law 
to pass the arbitrary order of removal. The said arbitrary 
act of the Respondent was set out in the petition and admit¬ 
ted by the answer and it is apparent that said act was per¬ 
formed wholly without consideration of the rights of the 
relator in the premises. 

It therefore follows that the Court committed error in 
overruling the demurrer of the appellant Alpheus H. Brown 
to the answer and return of the Respondent to the rule to 
show cause; and that the Court also committed error in 
discharging said rule; and in dismissing the petition of the 
appellant for the reasons set forth in the argument in the 
first and second assignments of error. 

It is therefore respectfully submitted that the judgment 
of the Supreme Court of the District of Columbia should be 
reversed and directions given to issue the writ of mandamus 
as prayed in the petition of the appellant. 

Respectfully submitted. 

Andrew Wilson, 

Albert L. Wilson. 

James P. Schick, 
Attorneys for Appellant. 
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TERIOR. 


Memorandum of Additional Authorities Sub¬ 
mitted on Behalf of Appellant. 


Counsel for appellant are of the opinion that the demurrer in 
this case admits neither non-feasance nor malfeasance in office 
and that the record stands in legal effect as if there were no 
such suggestion in the record. As was stated in the argument 
the object to be attained by a pleading is to invoke the appli¬ 
cation of the law to the facts in a given case as the facts, and 
not conclusions of law, are set out in the case. The purpose is 
to give the Court facts from which the Court can draw its own 
conclusions of law. The conclusion or opinion of the pleader 
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-> unimportant. If lie docs not set fortli in his pleading ma¬ 
terial and relevant facts from which the Court can reach a legal 

conclusion there is nothing to which the law can find any appli¬ 
cation. 

In this case no act or fact of either non-feasance or malfeas¬ 
ance is so pleaded that testimony could he admitted in a common I 
law court in relation thereto. It therefore follows that the de¬ 
murrer to the return of the Respondent admits neither non- 
feasance nor malfeasance in office. 

In Marquez vs. Frisbie, ioi U. S., 473, it was said: “It is 
too obvious for comment that in all this the only use of the 
words fraud and fraudulent is to stigmatize acts which are ad¬ 
verse to the plaintiff’s view of his own rights. But there is not 
a syllable which defines an act fraudulent in nature or done or 

performed under the influence of corrupt motives or by corrupt 
means.” 1 


Pleadings must state facts and not conclusions of law merely, 
and the allegation in this case that the loss arose from fraud is 
onh a conclusion of law. If the facts from which the conclu¬ 
sion is drawn are not sufficient to show that in law the loss was 
attributable to the fraud the declaration is bad.” Alabama vs 
Burr. 115 U. S., 426. 


A mere allegation of fraud in general terms, without stating 
the facts upon which the charge rests, is insufficient. Hazar vs. 
Gris walk, 21 F., 178. 


The words fraud and conspiracy* alone, no matter how 
often repeated in a pleading cannot make a case for the inter¬ 
ference of a Court of Fquity. Until connected wdth some spe¬ 
cific acts for which one person is in law responsible to another, 
they have no more effect than other words of unpleasant sig¬ 
nification.” Ambler vs. Choteau 107 U. S., 586, 591. 


N 
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In the case of Bank vs. Buckner, 20 How., 108, 125, Mr. Jus¬ 
tice Wayne in delivering the opinion of the Court said: “It 
was frequently urged in the argument by the counsel for the 
complainants, that the demurrer of the defendant was a confes¬ 
sion of the frauds alleged in the bill, and that therefore the cir¬ 
cuit court had jurisdiction to give relief. 

‘ Our view of that demurrer is different. It is only a confes¬ 
sion of all facts zvcll pleaded, but in this bill none were so.” 

Aurora City vs. West, 7 Wall., 82. 


Mr. Justice Field in the case of Dillon vs. Barnard, 21 Wall., 
430, 437, said: “The averments of the bill as to the purport and 
meaning of the provisions of the indenture, the object of their 
insertion in the instrument, and the obligations they imposed 
upon the corporation and the trustees, and the rights they con¬ 
ferred upon the plaintiff when his contract was approved, are 
not admitted by the demurrer. These are matters of legal in¬ 
ference, conclusions of law upon the construction of the inden¬ 
ture, and are open to contention, a copy of the instrument itself 
being annexed to the bill, and, therefore, before the court for 
inspection. A demurrer only admits facts well pleaded; it does 
not admit matters of inference and argument however clearly 
stated; it does not admit, for example, the accuracy of an al¬ 
leged construction of an instrument, when the instrument itself 
is set forth in the bill, or a copy is annexed, against a construc¬ 
tion required by its terms; nor the correctness of the ascription 
cf a purpose to the parties when not justified by the language 
used. The several averments of the plaintiff in the bill as to 
his understanding of his rights, and of the liabilities and duties 
of others under contract, can, therefore, exert no influence upon 
the mind of the court in the disposition of the demurrer.” 


Pennie vs. Reis, 132 U. S., 464-467. 



In the case of United States vs. Van Auken, 96 U. S., 366" 
369, the Court said: “The demurrer admits only what is well 
pleaded.” 

In the case of Equitable Life Assurance Soc. vs. Brown, 213 
U. S., 25, 43, Mr. Justice Peckham in delivering the opinion or 
the Court said: “We are not called upon to cite authorities 
for the statement that a demurrer only admits facts well pleaded 
in the pleading demurred to. It does not admit the pleader’s 
conclusions of law, nor does it admit the correctness of any 
opinion set forth in the bill.” 

“A demurrer admits only facts, and facts well pleaded 
* * * The declaration is fatally defective for not stating 

facts necessary to enable the Court to judge for itself whether 
that conclusion of law has any foundation in fact.” Interstate 
Land Company vs. Maxwell Land Company, 139 U. S., 569, 
577 - 8 - 

In the case of Fogg vs. Blair, 139 U. S., 118, 127, Mr. Jus¬ 
tice Harlan in delivering the opinion of the Court said: “As 
he (appellant) impugned the good faith of the transaction be¬ 
tween the company and the contractors, it was incumbent upon 
him to state the essential, ultimate facts upon which his cause 
of action rested, and not content himself with charging gener¬ 
ally, that what was done was ‘colorable,’ a ‘fraud,’ a ‘breach of 
trust,’ and a ‘scheme’ by which Blair and Taylor were to get 
the stock without paying for it.” These are allegations of 
legal conclusions merely, which a demurrer does not admit. 

“The matters alleged to be fraudulent are the steps taken to 
have the property foreclosed and the purchase thereon ensuing, 
and what is charged is that the holders of large amounts of the 
bonds and of all the receiver’s certificates combined to bring 
about the foreclosure and to make the purchase. 

“Epithets do not make out fraud, and the averments are 
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substantially of legal conclusions not admitted by the demur¬ 
rers.” Kent vs. Lake Superior Canal Co., 144 U. S., 75, 9 1 - 

To the same effect are Pullman's Palace Car Co. vs. Mo. 
P?.c. R. Co., 115 U. S., 587; Mosher vs. St. L., etc., R. Co., 127 

U. S., 39 °- 

“Conclusions drawn from facts alleged in a pleading are not 
admitted by demurrer.” U. S. vs. Des Moines Nav. R. Co., 
142 U. S., 510. 

“Mere averments of a legal conclusion are not admitted by a 
demurrer, unless the facts set forth sustain the allegations. 
Gould vs. Evansville, etc., R. R. Co., 91 L. S., 526. 

“An allegation that a partnership directed one of its mem¬ 
bers to give a bond in the name of the partnership, is not ad¬ 
mitted by demurrer.” U. S. vs. Ames, 99 U. S„ 35 - 

“ \n averment that bonds issued by a town were executed 
pursuant to the laws of the state, is a conclusion of law not 
admitted by a demurrer; and the declaration is fatally defec¬ 
tive for not stating the facts necessary to determine whether 
that conclusion of law has any foundation in fact. Hopper 
vs. Covington, 118 U. S., 14^- 

It seems clear that there is no more reason from this record 
to assume non-feasance or malfeasance on the part of the Ke- 
kttor than on the part of the Respondent. 
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Additional Authorities on the Question of the Necessity 
for Notice and Hearing Before Removal for Cause. 

Where the statute prescribes no preliminary proceedings 
but authorizes a removal “for cause” there must be a notice and 
hearing and in such cases the proceeding is judicial. State vs. 
Donovan, 89 Me., 451; Andrews vs. Board, 94 Me., 76; State 
vs. Walbridge, 119 Mo., 383; McGregor vs. Supervisors, 37 
Mich., 389; Merrick vs. Board, 41 Mich., 630: Haden vs. Mem¬ 
phis, 100 Tenn., 582; State vs. Council, 53 Minn., 242; Mark- 
ley vs. Cape May, 55 N. J. Law, 105. 

The case of State vs. Council, 53 Minn., above cited is a 
strong case and especially so in reference to what constitutes 
sufficient cause, and holds that sufficient cause means a legal 
cause and not merely any cause which the removing power 
might think sufficient. It holds that the cause must be one which 
specially relates to and affects the administration of the office 
and must be restricted to something of a substantial matter 
directly affecting the right and interest of the public. The 
cause must be one touching the qualifications of the officer or 
his performance of its duties, showing that he is not a fit or 
proper person to hold the office. The court says that an at¬ 
tempt to remove an officer for any cause not affecting his com¬ 
petency or fitness would be an excess of power and equivalent 
to an arbitrary removal. In the absence of any statutory spec¬ 
ification the sufficiency of the cause should be determined with 
reference to the character of the office and the qualifications 
necessary to fill it. Bagg’s Case, 11 Coke, 93b; Rex vs. Rich¬ 
ardson, 1 Burrows, 517-540; State vs. Love, 39 N. J. Law, 14; 
State vs. McGarry, 21 Wis., 496; State vs. Common Council, 
9 Wis., 254; People vs. Thompson, 94 N. Y., 451. 

The rule is also clearly stated in said decision that the suf¬ 
ficiency and reasonableness of the cause of removal are ques¬ 
tions for the court. Dill. Mun. Corp., pp. 255, and cases cited. 
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The court says this has been the settled law ever since Bagg's 
Case, supra, and we are not aware of any respectable authority 

to the contrary. 

The statute authorizing the Secretary of the Interior to re¬ 
move for good cause means sufficient cause and not merely any 
cause the Secretary may determine to be a good cause. Other¬ 
wise and as construed by appellee, it would have been wholly 
unnecessary for Congress to use the word “good” in the law. 
If the Secretary could determine a bad cause or insufficient 
cause or any cause to be a good cause, Congress could have 
stricken out the word “good” and inserted the word “any,’ but 
the use of the word “good” limits the power of removal to a 
sufficient legal cause and that must be determined or tried by 
the Secretary before he could find this fact. The officer must 
be notified of the specific charge and given a reasonable time to 
be heard. This charge according to the case of State vs. Coun¬ 
cil. 53 Minn., 242, must be a statement with specification of 
facts constituting a sufficient cause for removal sufficiently dis¬ 
tinct to apprise the officer of the grounds upon which the 
charges are based. Andrew vs. King, 77 Me., 224; People vs. 
Thompson, supra, Dill. Mun. Corp., pp. 255* 

Where the charter and ordinances empower the Mayor to 
remove an appointed officer for cause, no proceeding being 
specified, there exists an implied requirement of proper notice 
to the officer of charges preferred and full opportunity for him 
to be heard and the Mayor is clothed with the necessary power 
to carry out his authority. State vs. Walbridge, 119 Mo., 384. 

The Carter case, 141 Cal., 316 (relied upon by appellee) cites 
and relies upon State vs. Council, 53 Minn., 242, to support it 
in its conclusion that a public office is not private property as 
between the officer and the state. While the decision holds 
that he has no vested right of property as against the state, 
the court says: 

“Neither is there anything better settled than that his right 
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('> office lias always been recognized by the courts as a privilege 
entitled to the protection of the law and that proceedings in 
all cases where the amotion from office is for cause upon no¬ 
tice and hearing, are adversary and judicial in their nature and 
may be reviewed on certiorari.” 

Had an opportunity to be heard been given the Respondent 
might not have passed the order of removal. It is not possible 
to state that the defense of Relator before the Respondent would 
have been of no avail. It might have prevented the order of 
removal. 

Respectfully submitted, 

Andrew Wilson, 

Albert L. Wilson, 

James P. Schick, 

Attorneys for Appellant. 

May 8. 1913. 


Xote. —No reference has been made above to the fact or the 
result of the election. Nothing in the record warrants any al¬ 
lusion thereto and this statement is made only because of the 
reference thereto in appellee’s brief. My information is that 
there was but one ticket in the field and that only 167 votes 
were cast—a very small minority of the electors voted. Rela¬ 
tor and colleagues were not candidates. 

Respectfully, 

Andrew Wilson. 
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In the Court of Appeals of the District of 

Columbia. 

April Term, 1913. 

No. 11, Special Calendar. 

United States ex rel. Alpheus H." 

Brown, appellant, 

v. ► No. 2531. 

Franklin K. Lane, Secretary of the 

Interior. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

BRIEF FOR APPELLEE. 

THE CASE. 

The appellant, relator below, sought, by manda¬ 
mus, to compel the Secretary of the Interior to re¬ 
voke an order removing him and certain others from 
membership in the Osage Tribal Council, to recog¬ 
nize him, as well as these others, as members of said 
council, and to revoke an order directing an elec¬ 
tion in the Osage Nation to fill the vacancies caused 
by said removals. A rule against the Secretary is- 
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sued, to which a return was made. Relator de¬ 
murred and the case was argued and submitted Jan¬ 
uary 21, 1913, the day before the election sought to 
be prevented (January 22, 1913; Record, p. 4). 
The demurrer was overruled Januarv 21, 1913 
(Record, p. 11). Relator elected to stand on his 
demurrer and the court (January 31, 1913) dis¬ 
charged the rule and dismissed the petition. Hence 
this appeal. 

THE FACTS. 

Brown and certain others were elected members 
of the Osage Tribal Council for a term of two years 
commencing July 1, 1912 (Record, p. 2), under the 
provisions of the act of Congress approved June 28, 
1906 (34 Stat., 545), Said act provides that— 

the Secretary of the Interior is hereby au¬ 
thorized to remove from the council any mem¬ 
ber or members thereof for good cause , to be 
by him determined. 

The relator avers in his petition that the Secretary 
in July, 1912, removed Thomas West as a member 
of said council without notice or opportunity to be 
heard; and that on January 2, 1913, he likewise 
removed the other members of the council, including 
the relator. He further averred (Record, p. 5) that 
the holding of said office by him, the relator, was a 
thing valuable, in that it “ carries with it a salary 
and honor and prestige. ” He alleged that neither 
he nor his colleagues had been guilty of any mis¬ 
feasance or malfeasance in office. Wherefore he had 
demanded of the Secretary the revocation of the 
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order removing him, but the Secretary, on January 
15, 1913, refused to revoke it. Moreover (Record, 
p. 4) he showed that the Secretary had authorized 
and directed an election to take place, January 22, 
1913, for the purpose of electing a Principal Chief, an 
Assistant Principal Chief, and eight members of said 
council, to fill the “alleged vacancies” created by 
his action. 

To this the Secretary responded that while it is 
true that relator was elected a member of the Osage 
Council, as alleged, he, as well as the other persons 
named in the petition, had not faithfully performed 
their duties for the best interests of the Osage Indians, 
or at all, but had been guilty of nonfeasance and 
malfeasance. He further showed that as matter 
of fact, after he had issued his order removing them 
from office, relator and his associates had taken the 
matter to the President on appeal, January 16, 1913, 
and that the President, after hearing them in the 
premises, had approved the action taken by the 
Secretary. 

Relator demurred; and by his demurrer confessed 
the facts above pleaded. Then, as stated above, 
upon the overruling of his demurrer, he elected to 
stand thereon, and refused to join issue on these 
alleged facts and defend against the same. The 
judgment of the lower court was right for this rea¬ 
son alone: because, admitting that they had been 
guilty of nonfeasance and malfeasance—surely good 
cause anywhere, any time, for removing one from 
office—they were asking the extraordinary process 



ol mandamus to compel the Secretary to restore them 
to an office they had dishonored, and from which, 
admittedly, on notice and hearing, they must have 
been removed. This will be adverted to later herein. 

THE ARGUMENT. 

Relator Acquired no Species of Property Right in the Office 
to Which he was Elected and from Which he was Re¬ 
moved. 

Appellant starts with the postulate that by reason 
ol his election to the council he acquired a species of 
property—the office carrying “with it a salary and 
honor and prestige ”—of which he can not be deprived 
without due process of law—his summary removal 
being without these elements. The proposition may 
be challenged at the outset. What was said by the 
court In the matter of Carter , 141 Cal. 316, is very 
apposite here. Discussing the assumption that the 
right to hold public office is a species of property 
which is protected by the provisions of the United 
States Constitution declaring that no person shall 
be deprived of property without due process of law 
and that no law shall be passed impairing the obliga¬ 
tion of contracts, the court said: 

1 his proposition is assumed without argu¬ 
ment. There is no doubt that it is erroneous. 
A public office is a mere public agency created 
by the people for the purpose of the adminis¬ 
tration of the necessary functions of organized 
society, and the agency may at any time be 
terminated by the power which created it. 
As between the office-holder and individuals 
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in their private capacity, and perhaps as 
against any authority except the sovereign 
power itself acting in pursuance of a power of 
removal expressly reserved or necessarily im¬ 
plied from the nature of the office, the officer 
is entitled to the full protection of the law in 
his right to hold the office practically to the 
same extent as if it were private pioperty. 
But here we have a controversy between the 
office-holder and that functionary of sover¬ 
eignty who is invested with the power of 
removal, and the question is whether or not 
the officer has a right to the office which the 
sovereign power which conferred it must 
respect as private property. The authorities 
are uniform that in such a controversy the 
office has not the characteristics of property. 

* * * * * 

It logically follows from these principles 
that in creating an office the government can 
impose such limitations and conditions with 
respect to its duration and termination as may 
be deemed best; and that in such a case the 
incumbent takes the office subject to the con¬ 
ditions which accompany it. It may always 
be terminated in such manner and by such 
means as are prescribed by the law which 
created it. The law may provide that a re¬ 
moval can be made only for cause, and after a 
notice, hearing, and decision, which shall have 
all the attributes of a judicial proceeding, or 
it may provide that it shall be made only for 
cause, but summarily, and without a hearing. 
In either case the officer takes with knowledge 
of the conditions; and if he is removed in 
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strict accordance with the law it is no objec¬ 
tion to the validity of the removal to say that 
it was done without notice or investigation, 
where the law does not require it. He has no 
constitutional right to a judicial inquiry and 
decision. 

This well settled principle immediately and clearly 
distinguishes this case from such cases of Garfield v. 
Goldby, 211 U. S., 249, relied on by relator, and in 
which clear property rights were involved. 

If, then, the clause in the act of June 28, 1906, 
authorizing the removal of an Osage councilman by 
the Secretary “for good cause, to be by him deter¬ 
mined/ ’ is susceptible of a construction that will not 
require a preliminary notice and a judicial hearing on 
charges, the act itself is unobjectionable so far as its 
constitutionality is concerned or the fifth amendment 
to the Constitution is applicable. 

Under the Decisions of the Courts, the Terms of the Act of 

Congress Under Which Appellant was Removed do not 

Contemplate or Require Notice and Hearing. 

If appellant’s rights have been invaded or a privi¬ 
lege has been unlawfully denied, it must be a statutory 
right or privilege; and it is not pretended, nor do we 
know, that any statute other than the one cited 
affects this question. 

The case of Shurtleff v. United States (189 U. S., 
311), upon which appellant relies, is suggestive. In 
that case, the President summarily removed from 
office a general appraiser of merchandise in the 
customs service, although the act providing for the 
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existence of and appointment to such an office, ex¬ 
pressly stated the grounds upon which an incumbent 
might be removed—“ inefficiency, neglect of duty, or 
malfeasance.” Shurtleff contended, applying the 
maxim expressio unius est exclusio alterius , that the 
President could remove for the stated causes only 
and that the existence of those causes, or any of 
them, could only be determined by the President 
after notice and hearing. The court agreed in the 
latter proposition, but held that the President, from 
his inherent power of removal irrespective of the 
statute, could and must have acted, and that notice 
and hearing were not necessary when a statutory 
cause was not the factor. In speaking of this general 
inherent power, the court adverted to the fourth 
section of Art. II of the Constitution, providing for 
the removal of civil officers for certain causes, and 
stated: 

No one has ever supposed that the effect of 
this section was to prevent their removal for 
other causes deemed sufficient by the President. 

And again, in quoting from Reagan v. United States 
(182 U. S., 419, 425), it was pointed out that where 
causes of removal are specified by Constitution or 
statute, notice and hearing are essential; but if they 
are not, the appointing power may remove “ for such 
cause as it deemed sufficient.” And, overlooking 
this distinction, relator falls into most of his error. 

We are not contending that the Secretary, like the 
President in the Shurtleff case, has, and exercised in 
the case at bar, an inherent power of removal; but 

89226—13 - 2 
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what we do mean, and wherein the Shurtleff case is 
applicable, is that Congress, in the act of June 28, 
1906, has endowed the Secretary, so far as these Osage 
councilmen are concerned, with that plenary power in 
respect to removal that is tantamount, in kind and 
in extent, to that which is an inherent attribute of 
office. 

In other words, the act does not recite grounds 
for removal; nor does it provide a process for re¬ 
moval. It merely provides for removal; the Sec¬ 
retary may remove “ for good cause, to be by him 
determined.” Any cause deemed by the Secretary 
to be good is cause for removal, and the existence 
of any good cause is likewise for the Secretary’s 
determination. He is restricted neither in the se¬ 
lection of cause nor in the mode of determining its 
existence. The phrase is the equivalent of “such 
cause as it deemed sufficient” in the Reagan case or 
of “cause deemed sufficient by the President” in 
the Shurtleff case —both justifying summary removal. 

And why not? If the act contemplates a hear¬ 
ing, what is to be the scope of the hearing? Why 
is not the sufficiency of the cause as well as the 
existence of the cause a matter on which the officer 
is entitled to be heard ? The cause, which the Secre¬ 
tary determines is a good one justifying removal, 
may be perfectly self-evident so far as its existence 
is concerned; why, in such a case, a hearing ? 

Where a statute assigns certain causes only as 
sufficient for removal and the removing officer has 
no inherent power to remove independent of statu- 
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tory authority, it is easy to perceive why a hearing 
must be had. The issue is whether any one or more 
of the express grounds for removal exist. The re¬ 
moving authority has no power to remove unless 
such cause in fact is shown to exist; the accused 
functionary is entitled to be heard, because other¬ 
wise the removing officer might act arbitrarily, 
actuated by the existence perhaps of some cause not 
expressed in the statute, in a case where the facts 
would be insufficient to show the existence of a speci¬ 
fied cause. A hearing in such a case is necessary not 
only to determine the fact , but to establish the juris¬ 
diction, the power of the superior to remove. 

But this is not so where the power to remove is 
inherent in the office, as in the Shurtleff case. It must 
be presumed that an officer high in authority is acting 
within the spirit of law and that he will not remove 
summarily unless there be sufficient cause to justify 
at least his conscience. Nor is it so when by statute 
he is invested with a power similar to that which is 
inherent, the right, the duty, to remove at any time 
when there comes to his knowledge the existence of 
any cause that he adjudges incompatible with effi¬ 
ciency or integrity in the discharge of the subordi¬ 
nate’s duties. 

“ For good cause , to be by him determined . ” 

We are unable to conclude, without violence to 
the English language, and this was the view of the 
court below, that this means anything other than 
that the Secretary, whenever, however, he deter- 
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mines that good cause exists for the removal of a 
member of the Osage Council, may act; act quickly, 
summarily (especially when you consider that the 
Indians are yet wards, pupils in tutelage in these 
affairs of administrative government), without any 
statutory regulation as to procedure. If this be the 
meaning of the act, Congress had full power so to 
ordain. Heckman v. U. S., 224 U. S. 413; Cherokee 
Nation v. Hitchcock, 187 U. S. 306. Congress has 
plenary power over the Indians, their affairs, their 
property. 

But, forgetting for the nonce the peculiar status of 
the Indian, and measuring the appellant and his 
office by the same standard that is incident to cases 
of removal from office that have reached the courts 
for adjudication, it is submitted that the following 
are the general rules which have been applied by the 
courts: 

1. A public officer who has a fixed form of office 
and who is removable, under the law, only for defi¬ 
nite and specified causes, cannot be removed without 
notice and an opportunity to make a defense to the 
charge or charges preferred against him. 

2. A grant in general terms of the power to remove 
public officers carries with it the right to remove at 
any time and in any manner deemed best, with or 
without notice and hearing. 

3. Where the power of removal of a public officer 
rests by statute in the discretion of any person or 
body, or depends upon the exercise of personal judg¬ 
ment on the question as to whether cause for removal 
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exists, the officer is not entitled to notice and hearing 
before removal. 

As to the first proposition, there is some conflict 
of authority j but as to the second and third, there 

is none. 

It is apparent, however, that appellant does not 
come within the first rule. The statute under which 
he was removed does not pretend to enumerate 
causes. His case falls within the second or the third 
rule, the third, we think, because if the act emphasizes 
any feature of “cause,” it is the element of discretion 
reposed in the Secretary in determining whether or 
not it is “good.” He is given exclusive power to 
determine what is a sufficient cause and whether that 
cause exists. 

Certainly, an officer under such a statute w ould 
not be entitled to be heard on the question whether 
certain conduct and action by him constituted a 
sufficient cause for his removal. That would be for 
the Secretary to determine. He has the discretion 
to determine the cause and also, then, the discretion 
to remove the officer for that cause. There are 
many cases in support of this doctrine, and it is 

unquestioned. 

The rule is stated thus in 29 Cyc. 1409: 

But if the power is for specified cause or 
other cause satisfactory to the removing power , 
no hearing need be given. 

Meechem on Public Officers says, Section 454: 

It is, however, within the power of the 
legislature, to authorize the removal of the 
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incumbent without notice or hearing, as 
when the executive is authorized to remove 
“for anv cause deemed sufficient to himself.” 

See People v. Carver (Colorado), 38 Pac. 332. 
This case was cited in Benson v. People (Colorado), 50 
Pac. 212. In that case the causes were specified in 
the statute as incompetency, neglect of duty or mal¬ 
feasance in office, while in the Carver case the pro¬ 
vision was: “ may be removed by the board for 
reasons satisfactory to them.” These tw r o cases 
point out the difference between the two rules— 
where the causes are specified in the statute, and 
where they are not specified and the matter is left 
to the determination of the removing power. This 
Benson case is cited as authority to the text in 29 
Cyc. 1409, where it is stated: 

A conditional or h mi ted power of removal 
as for cause may, however, be exercised only 
after charges have been made against and a 
hearing accorded the person to be removed. 

The other cases cited as authority for that text are 
like the Benson case, thus showing that the court had 
in mind specified causes, and that even where the 
cause is specified but is found to exist in some way 
satisfactory to the removing officer, no notice even 
then is necessary; and the rule would be that much 
stronger where the cause is stated generally but left 
to be determined by the removing officer. 

In State v. McGarry , 31 Wis., 502, provision was 
that they might be— 

removed by said board for incompetency, im¬ 
proper conduct, or other cause satisfactory to 
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said board. The cause of such removal shall 
be particularly assigned in writing, and en¬ 
tered upon the minutes of said board, with the 
ayes and noes upon the adoption of the vote 
for such removal. 

The causes assigned for removal were “incompe¬ 
tency, improper conduct, and disobedience of the 
orders of the board.” 4 he court held this was a 

sufficient statement of reasons, and that disobedience 
of the orders of the board was a good ground for 
removal ; concluding that under a statute of this kind 
no notice or hearing was necessary; and that the 

board could remove him ex parte. 

In O’Dowd v. City of Boston, (Mass.), 21 X. E. 949, 
the statute provided that such “ board may remove 
such subordinates for such cause as they may deem 
sufficient, and shall assign in their order for removal. 
The court held that no notice was necessary, and dis¬ 
posed of the contention that the words “for cause” 
had acquired a technical meaning, etc. In People v. 
Whitlock, 92 N. Y. 191, which is a leading case, the 

language was, “ foi 

himself”; and the court held that those removed 

were not entitled to notice. 

See also Trainor v. Board of Auditors (Michigan), 
50 N. W. 809. In that case the provision was: 

When, in their opinion, he is incompetent to 
execute properly the duties of his office. 

It was held that no notice was necessary. The 
court said: 

It is contended, and I think justly, that the 
legislature did not intend that charges should 


14 


1)6 preferred or notice given to the person 
sought to be removed for incompetency; that 
if all of the members of the board were of the 
opinion that he was incompetent to properly 
execute the duties of his office, such opinion 
would be sufficient ground for removal under 
the statute and that notice and hearing would 
not be necessary. There can be no other 
interpretation ot the statute consistent with 
its wording. * * * 

In that case the appointment was for a fixed term. 

In State vs. Burke (Washington), 36 Pac. 281, the 
statute provided that— 

Whenever the Governor is satisfied that any 
officer not liable to impeachment has been 
guilty of misconduct or malfeasance in office, 
or is incompetent, 

he could remove him. The court held that notice 
was not necessary, citing Whitlock, McGarry and 
O'Dowd cases. It was there contended that the 
officer could not be removed until after hearing upon 
charges whereof he shall have notice and an oppor¬ 
tunity to appear and defend, he contending strenu¬ 
ously that the removal for cause involves a direct 
attack upon the reputation of the officer, and that 
such officer has a right to be heard on any charges 
brought against him, where removal can only be had 
for cause. The court however denied his conten¬ 
tions and held that no notice was necessary, and that 
practically all of the contentions of plaintiff were 
ones of public policy to be addressed to and deter¬ 
mined by the legislature, saying that “ the legislature 
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in creating the office had a right to provide for its 
vacation in such manner as it saw fit, and in ascer- 
taining what the manner is we must take their lan- 
guage in its ordinary import; that the statute m 
effect confided the tenure of office to the discretion 
of two-thirds of the members of the board.” 

The court also cites the case of Sweeney v. Stephens, 

46 N. J. Law, 344. . 

In State ex rel. Howlett v. Cheetham (Washington), 

53 Pac. 349, the question again came before that 
court and State v. Burke was followed and the princi¬ 
ple more strongly reiterated. In the Cheetham case 
it was contended that the holding in the Burke case 
was not controlling because the term of office in the 
Cheetham case was one fixed by law. The court sai 

this did not make any difference. 

In State ex rel. Dickson v. Williams (S. Dak.), 60 
N. W. 410, the provision was that the mayor shall 

have power to remove, 

whenever he shall be of the opinion that the 
interests of the city demand such removal, but 
he shall report the reasons for such removal 
to the council at its next regular meeting. 

The court says: 

The power thus conferred is absolute, and 
without any other limitation or qualification 
than that he shall be of the opinion that the 
interests of the city requires such removal. / 

This court also cites the Wlntlock case, quoting \ 
therefrom at length. 
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In the matter of Carter, 141 Cal. 316, the Mayor 
was given the power to remove for cause. The court 
held that no notice was necessary. In that case, 
the court also pointed out wherein lies error in some 
of the cases in holding that a removal “for cause’’ 
requires a hearing. 

In Eckloff v. District of Columbia, 135 U. S. 240, it 
was held that under the act of June 11, 1878 (20 
Stat., 102), the commissioners have power sum¬ 
marily to remove and dismiss officers and members of 
the police force, the statute, on this point, empowering 
them to “remove from office.” The court held that 
this was a grant of general power, carrying with it the 
right to remove at any time and in any manner 
deemed best, with or without notice. 

lull authority is given to the commission; 
and in the absence of rules and regulations 
directing a different procedure, its act of 
summary dismissal can not be challenged. 

By the Stronger Reason, Considering the Relation of the 
Government to the Indian, Power Summarily to Remove 
Should Vest in the Executive. 

\\ hen we consider the plenary' power of Congress 
over the Indians and their property, and the dele¬ 
gation of the exercise and administration of that 
power as contained in legislation to the Secretaiy of 
the Interior, it must be clear that all doubt as to the 
proper construction of the power given to the Secre¬ 
tary should be in favor of his right to remove without 
a hearing and without notice. The language, even if 



this were an ordinary case, is susceptible of that 
construction only, in view of the decisions. But 
a fortiori, must it have that construction when we 
consider the plenary power of the United States 
over the Indians. It can easily be seen that an occa¬ 
sion might arise requiring prompt action in this 
important question of governing and taking care of 
the Indians. What the courts said in the following 
cases is instructive. 

In Gillan v. Board of Regents of Normal Schools, 24 
L. R. A., 336, the language of the act involved was: 

To remove at pleasure any principal, assist¬ 
ant or other officer or persons from any office 
or employment in connection with any such 

school. 

The court said: 

This power was wisely given to the board. 
An emergency might arise when the contin¬ 
uance of an objectionable teacher, even for a 
day, in his employment, might be very injun- 
ous to the school. The trial of a teacher in a 
normal school, on charges of misconduct, with 
its delays and publicity, and the excitement 
it would produce, and the feelings it would 
engender, would be very injurious to the school; 
and it would most likely make heated partisans 
of the other teachers and the scholars in the 
contest, and the evil consequences would be 
great, if not endless. 

In State v. Burke, supra, the court said: 

It must be conceded that where an officer is 
disqualified, for any reason, to perform the 



duties intrusted to him, the rights of the pub¬ 
lic can best be subserved by providing for a 
summary removal, to the end that a delay in 
the prosecution of public matters will not 
be necessitated, and public interests jeopard¬ 
ized, until such matters can be judicially de¬ 
termined by possibly a protracted litigation. 

In South v. Commissioners , (Kentucky), 5 S. W., 
567, where the commissioners were given “ power, in 
their discretion, to remove any warden,” etc., the 
court said : 

A case might arise where the public welfare 
would require immediate action. If notice, 
the preferment of charges, and a trial w T ere 
required, the matter might be protracted in¬ 
definitely, and the public interest jeopardized. 
It seems to us, therefore, that a reason was 
presented to the legislature mind for not re¬ 
quiring it, and that neither the language nor 

the spirit of the layv admits of such an inter¬ 
pretation. 

So, when we consider the peculiar circumstances 
existing, the plenary power of Congress over the 
Indians; the reservation of the oil underlying the 
Osage territory, and the provision for making leases 
for it through this council (Act of June 28, 1906, 34 
btat. 539); the intention of Congress to get as much 
money as possible out of the oil deposits for the pur¬ 
poses specified in the statute; the well known fact 
that a daily tapping of the oil wells results in the oil 
being taken by other owners and thus taking it away 
from adjoining lands; the fact that Congress con- 
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eluded that the Osages were not able to handle t is 
very important question of leasing their very valuable 
oil fields, and retained in itself; through the Secretary 
of the Interior, the administration thereof; the fact 
that the privilege granted to the Osages to have then 
council, conferring certain functions upon it, is purely 
gratuitous on the part of Congress and solely for the 
purpose of the education of the Indians; the well 
known fact that Indians are susceptible«to being 
defrauded, and have, in the past, very often resorted 
to such things themselves in order to get hold of 
money: All of these things lead inevitably to the con¬ 
clusion that Congress had in mind that removal 
should be summary, simply depending upon 
Secretary’s determination that there was goo cause 
therefor. It is also well known, and this case gi\es 
excellent evidence of the fact, that any hearing and 
trial in a case of this kind would simply stir up fee - 
ings and prejudices among the Indians and redoun 
inevitably to their great harm, making much more 
difficult the administration of the laws o ongress 


appertaining to them. 


The Secretary Acted in the Discharge of a Duty to “A Weak 

and Defenseless People. 

Relator, on page 10 of his brief, calls attention to 
the case of Choate v. Trapp, 224 U. S. 675, and e 
statement of the court therein that in the construc¬ 
tion of a statute involving the rights of Indians, l 
should, instead of being resolved in favor of the 
United States, be resolved in favor of “a weak and 


i 



defenseless people, who are wards of the Nation and 

1 ’ y upon its protection and good 

faith.” We have no quarrel with this proposition. 
But relator misconstrues its application to the case 
at bar. Relator’s contention as to the proper con¬ 
struction of the language of the statute in question 
is clearly against “a weak and defenseless people, 
who are wards of the Nation.” It was for the very 
purpose of defending and protecting these people 
t at Congress used the language it did, so that when¬ 
ever it appeared to the satisfaction of the Secretary 
o t le Interior that the members of the Osage Council 
were guilty of nonfeasance and malfeasance in office, 
he might and should immediately remove them for 
the best interests of the Osage Indians as a whole 
Any nonfeasance or malfeasance on the part of an v 
member of the Council must operate immediately and 
directly to the disadvantage of the Indians, for it is 
the property of the Indians with which the Council 
deals. It will thus be seen that the construction 
contended for by relator is one directly against and 
not m favor of the interests “ of a weak and defence¬ 
less people, who are wards of the Nation and depend¬ 
ent wholly upon its protection and good faith.” 
The only rights and property and interests involved 
are the rights and interests and property of the Osage 
Indians—the members of the Council in mere virtue 
of their office have nothing under the circumstances 
requiring protection; to protect them in that office in 
e face of actions and conduct in violation of the 
rights and interests of the Indians would be violating 
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the obligations of the United States to the Indians; 
and, as we have seen, to provide for notice and trial, 
probably indefinitely protracted, and particularly in 
a case where the welfare of the Indians requires im¬ 
mediate action, would simply stir up strife and con¬ 
troversy, engender excitement and be very injurious 
to the Indians. And that the Indians themselves 
understood and believed that the action of the Secre¬ 
tary was for their best interests is fully demonstrated 
by the practically unanimous concurrence by them in 
his action at the election held on January 22, 1913, 
and the overwhelming defeat of the relator and his 

colleagues at that election. 

The Vacancy Created by Appellant’s Removal Has Been 

Filled by Election by the Osage Indians. His Remedy, 

if Aggrieved, is in a Court of the Vicinage. 

And in this last connection we deem it our duty 
to call to the court’s attention that an academic 
rather than a practical question is presented in this 
case. The petition refers to the fact that an elec¬ 
tion to fill vacancies in the council had been directed, 
set for January 22, 1913. The relator sought man¬ 
damus in part to prevent this election. The peti¬ 
tion was verified January 17, 1913 (Record, p. 6), 
rule issued January 18 (Record, p. 8); returnable 
January 21, 1913, at 12 o’clock. The return was 
filed January 21; the demurrer was filed immediately 
after; and hearing proceeded (Record, pp. 10-11). 
The purpose of this haste was to enable the proper 
authority to revoke the order of election, if necessary 
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in the court’s view. It was not. As an historical 
fact, the election was held and the vacancies were 
filled by an overwhelming vote, the relator and his 
colleagues receiving but a meager vote. The office 
to which appellant seeks to be restored is now in fact 
held by another. If appellant is correct in his con¬ 
tention and if the act of the Secretary be void, then 
he, and his colleagues, are officers de jure and the 
newly elected incumbents are interlopers. Let him 
then proceed to his remedy by quo warranto in the 
court of the vicinage. 

An elementary principle governing the issuance of 
the writ of mandamus is the fact that no other ef¬ 
fective remedy obtains to insure relator the enjoy¬ 
ment of his alleged right. The writ being discre¬ 
tionary, it will not go where unnecessary. If all 
that appellant contends is tenable, all that has been 
done by the Secretary is void. He can, he must, 
even if he be successful in this suit, pursue his rem¬ 
edy in Oklahoma against those who now hold the 
office from which he was removed. 

Appellant, Confessedly Guilty of Malfeasance and Non¬ 
feasance in Office, Has No Right to the Writ. 

Moreover, in this case the order of the Secretary re- 
mot ing the appellant sets out certain reasons for his 
action and the return to the rule to show cause 
directly avows that relator had been guilty of acts 
of malfeasance and nonfeasance in office, which he 
admits on demurrer, and refused to defend. The 
return further shows that in fact relator has had a 
hearing before the President, who approved the action 




of his Secretary. (Record, pp. 9-10). Now, assume 
that the court below had ordered mandamus to 
issue on the ground that relator was entitled to notice 
and hearing: It is apparent that if restored, a trial 
would result in his removal. Where such an outcome 
is inevitable, mandamus should not issue. This is in 
accord with the principle that mandamus will never 
issue where futile or useless. Dillon, in his great work 
on Municipal Corporations, says (Sec. 254): 

If the amotion be for good cause, such as 
conviction of crime, or the repeated declara¬ 
tion of the officer that he could not discharge 
the duties of his office, etc., while it would be 
more regular to give the notice (in a case 
requiring notice) yet its omission will not 
entitle him to a mandamus to be restored; 
for if restored he could be amoved again, and 
the courts will not order a restoration where 
they can see that there is good ground for 
removal, and that the order to restore would 
be without practical or useful effect. 

In other words, they come to the court with an 
absolute admission that they have been guilty of 
nonfeasance and malfeasance in office; that were 
there notice and trial they would be necessarily found 
guilty; and still have asked the court, by the writ of 
mandamus, to do the useless thing of directing their 
restoration to office for the purpose of going through 
the idle form of such a trial. And, moreover, in 
violation of the well settled rule in mandamus, thus 
to upset and disturb official action, particularly in 
relation to the wards of the Government. 
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This court and the Supreme Court of the United 
States have lately had something definite to say 
upon this very subject in the case of United States, 
ex rel. Turnery. Fisher, Secretary of Interior (31 App. 
D. C. 332, 33 i. d., 195; 222 U. S. 204). The case 
was mandamus seeking to compel the Secretary of 
the Interior to restore the names of relators to the 
Freedmen Rolls of the Creek Nation, from which 
they had been stricken by the Secretary of the 
Interior; the contention being that they were entitled 
to and had been deprived of notice and hearing. 

In the answer of the Secretary of Interior he al¬ 
leged, among other things, that the relators had 
procured their enrollment by fraud and misrepre¬ 
sentation. To the answer the relators demurred, 
thus admitting the allegations of the answer. 

This court, discussing the case, said (31 App. D. C. 
335): 

It therefore appears that relators are here 
admitting that they fraudulently procured 
their names to be placed upon the rolls, and 
that, upon a hearing and investigation, of 
which their counsel had notice, their names 
were stricken from the rolls by an order of 
respondent's predecessor made prior to March 
4, 1907, the date fixed by law for the final 
completion of the rolls by the Secretary of the 
Interior. By these admissions , they have di¬ 
vested themselves of every vestige of right to he 
heatd in a court of justice. The machinery of 
the law may always be set in motion to protect 
\ alid property l ights, but here no rights exist. 
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Relators admit they are not Creek freedmen, 
admit they are not entitled to enrollment as 
such, admit that their names were placed upon 
the rolls through the perjury of the principal 
relator, and admit that their names were 
ordered stricken from the rolls prior to March 
4, 1907. Their counsel insist that, unless this 
writ is granted, there is no court to which they 
can appeal. Under their admissions, no court 
would admit them. They are not entitled to a 
hearing. Hence, it is difficult to understand 
how they can be damaged by the refusal of the 
writ. 

The writ of mandamus is not a writ of right, 
and will issue only in the exercise of the sound 
discretion of the court. It will not issue 
where no right is shown to exist, nor will it 
issue to perpetuate a fraud. In High on 
Extraordinary Legal Remedies, sec. 26, it is 
said: “It is important that a person seeking 
the aid of mandamus for the enforcement of 
his rights should come into court with clean 
hands; and, where the proceedings have been 
tainted with fraud and corruption, the relief 
will be denied, however meritorious the appli¬ 
cation may be on other grounds.” A similar 
rule is announced in Spelling on Injunctions 
& Extraordinary Remedies, sec. 1380: “ While 
the remedy by mandamus is not equitable, 
but strictly legal, yet, by analogy to the prin¬ 
ciples prevailing in courts of equity, it is a 
uniform requirement that the relator, in seek¬ 
ing this remedy, must come into court with 
clean hands.” 
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In the case at bar, it would be a clear violation of 
duty on the part of the Secretary of Interior, con¬ 
sidering the duties imposed on him by Congress in the 
administration and care of the important affairs of 
the Indians, to do anything else but remove the re¬ 
lators from office and provide for an election to fill 
the vacancies. As this court said in the Turner case 
(p. 336): 

Conceding that the argument of counsel for 
relator, that the Secretary of the Interior had 
no power to strike these names from the ap¬ 
proved rolls, is correct,—a matter upon which 
we express no opinion,—it is likewise manifest 
that he had no lawful power, under the admis¬ 
sions of fraud before us, to place the names 
originally upon the rolls. Hence, we are asked 
to compel him to perform not only an illegal 

act, but to now do something he never had 
pow r er to do. 

When this case went to the Supreme Court of the 
L nited States that court, in a memorandum opinion, 
affirmed the judgment and reasoning of this court 
(222 U. S. 28, 29) saying finally: 

To have issued the writ would have in- 
\ olved the useless thing of requiring re¬ 
lators' names to be reentered, and in other 
proceedings having their names stricken be¬ 
cause the original enrollment had been pro¬ 
cured by fraud, thus admitted by the de¬ 
murrer. 

Here, then, we have a case where the Secretary 
says there was good cause for the removal of ap- 
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pellant, nonfeasance and malfeasance in office; 
where the President of the United States on the 
appeal of the appellant reviews the Secretary’s action 
and approves it; and finally where the appellant 
comes before the court admitting that he is guilty 
as charged by the Secretary in his answer to relator’s 

petition. 

We respectfully submit that the judgment below 
should be affirmed. 

Charles W. Cobb, 

Assistant Attorney General. 

C. Edward Wright, 

Assistant Attorney, for the Appellee. 
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In the Court of Appeals of the District of 

Columbia. 

April Term, 1913. 

No. 11, Special Calendar. 

United States ex rel. Alpheus H. 

Brown, appellant, 

| No. 2531. 

Franklin K. Lane, Secretary of the 

Interior. 

Appeal from the Supreme Court of the District of Columbia. 

ADDITIONAL AUTHORITIES FOR APPELLEE. 

I. 

under the decisions of the courts the terms of 

THE ACT OF CONGRESS UNDER WHICH APPELLANT WAS 
REMOVED DO NOT CONTEMPLATE OR REQUIRE NOTICE 
AND HEARING (ORIGINAL BRIEF, P. 6). 

“ For good cause to be by him determined” Under 
this provision of the statute no notice or hearing was 
necessary. {Ex parte Hennan, 13 Pet., 230 j Blake v. 
United States, 103 U. S., 231; Parsons v. United 
States, 167 U. S., 331; Taylor v. Taft, 24 App. D. C., 

92174—13 
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95; 4 Op. A tty. Gen., 603; State ex rel. v. Mitchell , 
50 Kan., 295; Townsend v. Kurtz , 83 Md., 350.) 

All of the above cases become immediately appo¬ 
site—for, in the case at bar, the principle is the same 
as if the officer had been simply appointed—for the 
same statute that provides for the election provides 
for the removal. 

As suggested by a member of the court at the oral 
argument, while it may be that where a constitution, 
or other organic law provides for the election of an 
officer, removal may only be made by the ordinary 
methods—such, for instance, as impeachment. But 
where that same organic law also provides for removal 
and prescribes the method, etc., the case is entirely 
different. 

II. 

APPELLANT CONFESSEDLY GUILTY OF MALFEASANCE 
AND NONFEASANCE IN OFFICE HAS NO RIGHT TO THE 
WRIT, AND, IN THE DISCRETION OF THE COURT, IT MUST 
BE DENIED (ORIGINAL BRIEF, P. 22 ). 

Malfeasance.— The doing of an act which a person 
ought not to do; evil conduct; an illegal deed; often 
used of official misconduct: Webster’s New Interna¬ 
tional Dictionary. 

Evil doing, ill conduct, the doing of what one 
ought not to do; the commission of some act which 
is positively unlawful; the doing of an act which 
is wholly wrongful and unlawful, the doing of an act 
which a person ought not to do at all; the unjust 
performance of some act which the party had no 
right or which he had contracted not to do: 25 Cyc., 
1666, and cases noted. 
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Or, as a member of the court put it on the oral 
argument, the performance of an unlawful act with 

conscious intent. 

Nonfeasance— The omission of a duty; the omis¬ 
sion of a duty which a person ought to do; the total 
omission to do an act which one promises to do; an 
omission to perform a required duty, or a total 

neglect of duty: 29 Cyc., 1058. 

These definitions show that the words “malfeas¬ 
ance” and “nonfeasance” are well pleaded, ultimate 
facts, and come within the same category as the alle¬ 
gations in Turner v. Fisher (original brief, p. 24), 
wherein it was alleged in the return of the Secretary 
of the Interior that the relators had procured their 
enrollment by fraud and misrepresentation. 

The writ of mandamus is not a writ of right. Pe¬ 
titions for such writs are addressed to the judicial 

discretion of the court. 

The writ of mandamus will never be granted if, 
when granted, it will be nugatory, or if it will be 
useless. Nor when it can not finally accomplish the 

purpose for which it is sought. 

The writ of mandamus will not be awarded to 

restore to his office an officer irregularly removed in 
any case where the right to remove exists and can 
be immediately exercised [upon restoration and the 
irregularity complained of avoided. (People v. Chi¬ 
cago, 99 Ill. App., 489.) 

Where an officer has been illegally and improperly 
removed from his office, he will not be restored again 
by writ of mandamus if the authorities against whom 
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the writ is asked have the power to remove him again 
by proceeding regularly and for just cause. (Step¬ 
ney’s case, 1 Bulstr., 174.) 

A mandamus will be refused when it would be use¬ 
less, as, for instance, when it is applied for to restore 
to his office one who has been illegally removed, 
although for good cause, so that immediately upon 
restoration he may be removed again by proceed¬ 
ing regularly. (R. v. Griffiths, 5 Barn. & Aid., 731.) 

e are not, said Best, J., in R. v. Griffiths, supra, 
“ obliged to do so absurd a thing as to order a person 
to be restored to an office (however irregularly he has 
been removed from it) who ought to be removed 
again the moment that he is restored. The writ of 
mandamus was not intended to enable a party, by 

taking advantage of the want of form, to defeat 
justice.” 

If it appears that the removal or suspension of an 
officer was merely irregular when legal cause existed, 
restoration to office will not be compelled by man¬ 
damus. (Ex parte Wiley, 54 Ala., 226.) 

The writ of mandamus will not be allowed to restore 
to his office an officer removed therefrom because of 
irregular or want of proper formalities in the pro¬ 
ceedings to remove him, for the reason that, after 
reinstatement, he may again be removed upon pre¬ 
cisely the same grounds by regular and formal 
proceedings. (State ex. rel. Clarke v. Board of Health, 
49 N. J. L., 349, 8 Atl., 509.) 

A mandamus will not be granted to restore a town 
clerk to his office where it is acknowledged that there 




was sufficient cause for his removal, merely because 
he had been removed without notice. ( R . v. Ax- 
bridge, 2 Cowp., 523.) 

Failure to give notice to an officer of his intended 
suspension or removal is an irregularity merely, if 
cause exists to remove him; and therefore it is not 
sufficient in itself to warrant an issue of a writ of 
mandamus to restore him to office. (Ex parte Wiley, 
supra.) 

When an applicant for a writ of mandamus to 
reinstate him in an office from which he has been 
summarily removed is unfit for the position, the 
writ of mandamus will not issue regardless of the 
question of the legality of his removal. (McQueen v. 
Detroit, 116 Mich., 90, 74 N. W., 387.) 

A mandamus will not be granted to restore an 
officer to his office when illegally amoved, when it 
appears upon his own showing that there was good 
ground for displacing him if the proceedings had 
been regular. (R. v. London , 2 T. R., 177.) 

III. 

THE RULE THAT THE WRIT OF MANDAMUS WILL NOT ISSUE 
UNLESS THERE IS A CLEAR AND SPECIFIC LEGAL RIGHT 
TO BE ENFORCED BY IT HAS UNIVERSALLY FOUND 
EXPRESSION IN CASES WHERE THE WRIT IS SOUGHT 
IN CASES SUCH AS THE ONE AT BAR. 

He must show affirmatively a clear, legal right to 
immediate possession of the office. It must clearly 
appear that he was illegally removed, and that he 
has indisputable right to reoccupy the office. To en¬ 
title a removed officer to mandamus to restore him 



to office, the illegality of his removal must be clearly 
and indisputably established. Mandamus is not the 
proper remedy to procure the reinstatement of one 
alleged to have been illegally removed from his office, 
when the legality of his removal is a disputed question 
depending upon the construction of pertinent statutes. 
To entitle a removed officer to reinstatement by 
mandamus in the office from which he had been 
removed, on the ground that his removal was without 
charges and a hearing, he must clearly show himself 
to be within the protection of some statute law for¬ 
bidding such a removal. (People ex rel. Dolan v. 
Lane, 55 X. Y., 217; People ex rel. Wren v. Goetting, 
133 X. Y., 569, 30 N. E., 968; People ex rel. Cochrane 
v. Tracy, 35 App. Div., 265, 54 N. Y. Supp., 1070; 
Kimball v. Olmsted, 20 Wash., 629, 56 Pac., 377; 
People ex rel. Warschauer v. Dalton, 159 N. Y., 235, 
53 N. E., 113; People ex rel., Holden v. Woodbury, 179 
N. Y., 525, 71 N. E., 1137.) 

Respectfully submitted. 

Charles W. Cobb, 

Assistant Attorney General . 

C. Edward Wright, 

Assistant Attorney . 
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